The Second Judicial District Court Case Management Order:
A 2016 and 2017 Functional Assessment



SUMMARY OF ANALYSIS

On June 15, 2017, theiddrict Attorneyos Of fi ce ( ADAOGS
published itsReport on the Impact of the Case Management Ootdethe
Bernalillo County Criminal Justice System and Proposed Rule Amendments
( 2017 Repod ) . 20l h Reporidentified numerous problenish e DAOG s
Office claims to have encountered wi@ase Management OrdeCNIO)
compliance and suggests revisions todberesponding local rule, LR208.
These suggesta@visions would both extend mangadlines and eliminate
or weaken sanctions that currently result from failure to adhere to CMO
deadlines.

In response to th2017 Reportthe Court has reviewed the eascited
by the DAGs Office, as well as the
Court has conducted a detailed analysis efdases dismissed 2016 and
throudh Juneof 2017 and the reasons for dismissal. The full report follows
this summary.

In 2016, 2787 cases were dismissed, 977 by the Court and 1810 by the
DA6s Of fice. | rdisr#sBalkJune the €ourt dismissé&d B3G2
and the DA6s Office dismissed 614. | n
35% of di smi ssal s a n dOfficé Inbtated 65% Df0 1 7 . T
dismissals in 2016 and 67% thus far in 2017.

ot |

Comparing the data from 2016 and the partial data from 2017, in most
categories, CM@elated dismissals and CMf@latednolle prosequirates
have remained fairly consisteht.

DC 2016 | NP 2016] Total 2016] DC 2017 | NP 2017 Total 2017
(977 (1810 (2787 (302 (614 916
total) total) total) total) total) | (dismissals
Arraignment | 21 0 21(<1%) |6 0 6 (< 1%)
Transport 34 7 41 (1 %) 23 2 25(3%)
PTI 46 53 99 (4%) 23 34 57 (6%)
Disclosure 109 7 116(4%) |20 0 20(2%)
Multiple 13 25 38 (1%) 22 9 31(3%)

! This chat does not represent aflismissal reasons, only those reasons that were

highlighted by th€017 Report




Based on its review, the Court has determined that no revisions to the
CMO are necessary to ensure that the criminal justice system in the Second
Judicial District continues to process casefeatively and efficiently,
protecting the rights of all parties. Mastllesresult from the age of the case
or uncooperative witnesses and victims. Most Court dismissals relate to
conditional discharge and deferred sentences. None of these categories is
related to the CMO.

Focusing on the CMO, the greatest number of dismissals gé&surtt
failure to disclose evidence or to provide pretrial interviews. Eliminating the
mandatory sanctions provisions from the CMO will not improve either of
these problems T he CeaMO expesienge indicates that discovery
and interview problems only increase without a mechanism for the Court to
force the parties to comply with deadl
cases indicates that despite the sanctionsigion of the CMO, the Court
has granted numerous extensions of discovery deadlines in 2016 and 2017.
The reasonable conclusion to be drawn frdme tontinued failures to
discloseevidence and locate and make available witnesses is not that the
deadlineshould be extended or that sanctions should be loosened, but rather
that stricter deadlines and stricter Court adherence to those deadlines is
warranted.

The DAOGs Office maintains that t he
def endant s 0 wi nddefange atioyneys takie aaidctioroanda n
instead wait for the prosecutors to miss an arbitrary deadline, leading to a
dismissal.The facts do not support this view

Dismissed cases do not demonstrate inaction by defense attorneys.
Instead, the cases showopecutorial difficulties with the disclosure of
evidence that supports the charges, with ensuring that the defendant is
present at hearings, with moving the case efficiently forward toward trial,
and with securing interviews with necessary witnesses. Tdissgssals are
not a Awind®ahdr nanyhpariygy a convictio
Office becausé [ t prirhaey duty of the prosecutois to seekjusticewithin
the boundsof the law, not merelyto ¢ o n v AmeticanBar Association,
Criminal Jusice Standarddor the ProsecutiorFunction 83-1.2,atp. 2 (4th
Ed.); seealso Connick v. Thompse®63 U.S. 51, 666 (2011) (quoting La.
State Bar Assod6n, Articles).of I ncorpor:



The DAGSs Of fice acknowhbpolcieg ansl t hat
procedures witim its office is necessary, and many of the problems
identified in the2017 Reporappear to be | argely rel a
Office chooses to allocate resources and identify priorities. The Court has
noted a reduction irhe use of many prosecution tools, including the Early
Plea Program, specialty courts, and the criminal information/preliminary
hearing process. Di scussi ons at t he
discovery problemgr mar i |y cent er ffwe obtamngg t he I
evidence from the Albugerque Police DepartmenkEurther, a review of
defendants placed on pretrial services at felony first appearance indicates
that only approximately 10% of defendants on pretrial services have their
case indicted or bound over thin the sixtyday time limit. Thus, many
cases are dismissed before coming under the purview of the CMO. These
problems clearly cannot be addressed by changes to the CMO, but rather
they requir e cOfa n pgeesal procedureh.e D AOG S

Additond 'y, t he Court has observed t he
preventive detention motions. While the Castrbnglysupports the effort to
ensure public safety, many of the motions have been in cases in which the
defendant is already subject to conditiorisrelease that could eithereb
modified or revoked or who ialready detained in other cases. Preventive
detention motions have also been withdrawn in some cases and in other
cases, the matter is pled to a misdemeanor, the prosecutor dismisses the case,
or no indictment is brought within ten days. This is again a question of
allocation of resources; making better determinations on which cases to file
said motion on the front end would save all justice partners a great deal of
ti me and r es uidehavingmore flesourdesfbotl to &ltiréss the
detention hearings themselves and to actively push for trial in those cases.

The CMO revisions suggest ed by t h
communication problems between departments, do not cure the underlying
discovery issues or the allocation of resources issues, and overlook the
benefit to the State of dismissal without prejudice, which gives the State
another chance to proceeas opposed to exclusion, which would require
the State to move forward without potally necessary witnesses. In
addi ti on, some of the proposed revi si
manner that the New Mexico Supreme Court has already rejecgdtanv.

Le Mier, 200#NMSC-017, 394 P.3d 959The proposed revisions further
disreqard the documented delays that existed prior to the CMO and disavow
responsibility for charging responsibly, conducting -ph@rging



investigation, preparing the cases, and bringing these cases to trial.
Deadlines and consequences hold all participantdudmg the Court,
responsible for rising to the expectations and rigors imposed by our criminal
justice system.

The Court is satisfied with the progress that has been made under the
CMO and does not support changes to its provisions at this time.
Neverh el es s, t he DAOGSs Of fice has st at
performance and to reach compliance with the goals of the new case
management process. The Court endorses such initiativéhasavill not
oppose certain proposed changes to the CM®@e Courthas also agreed
not to oppose certain charsggeffered by LOPD. Theoncluding sectiomf
this document addressése changes the Court has agreed nobdpose
those poposed changes it does oppose, and offers one potential change from
the Court should the Ne Mexico Supreme Court choose to amend the
CMO.
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l. INTRO DUCTION

Since the iIimplementation of the Ca:
the pilot program for case management reform in the Second Judicial
District, the criminal justice partners have been working together to evaluate
the new system and propose modifioa to identify and address recurring
areas of concern. On June 15, 2017, b6 s Of iDbaés Of fi ce
published itsReport on the Impact of the Case Management Order on the
Bernalillo County Criminal Justice System and Proposed Rule Amendments
( 2017 Rpord ) . 201K Reportidentified numerousalleged problems
that theDAGs Of fi ce has encountered with C
revisions to the correspding local rule, LR2Z08; many of those changes
appear to be aimed aktending deadlines araiminating theconsequences
that currently result from faire to adhere to those deadlines.

In response, the Coureviewed hundreds of casdsmissed 2016
and 2017 tadetermine the impact of the CMO. The data demonstrates no
crisis of unthinking or aitrary dismissala s suggested by the
Instead the data indicates that the CMO has been woliingelpng to
encourageand requirghe efficient and fair resolution of cases.

The issue of effective case management involves the interesie of t
community, the resources of the State, and the rights of persons charged
with crimes. The matter must be considered in its entire, complex context,
with reference to what processes have worked and what has failed to work in
the past. To function, the stgm requires the combined efforts of parties
with sometimes disparate and competing goals. No criminaticg
colleague should bdisadvantageg while working within the system, but
neither can any colleague refuse to shoulder the reasonable burden of its
assigned duties.

The 2017 Reporselectsases to create what appears ta pattern of
arbitrary dismissals. The Courtdos r ey
Office, in addition to hundreds of other cases, shows that the CMO is
working to move caseshtough the criminal justice process toward
resolution.The Court does not believe that any changeshe CMO are
currently necessarylnstead, it believeshe CMO works well if each
criminal justice partner commits to the reform that has been set inrmotio



and adjusts its internal culture to conform to the process that was adopted by
our community to achieve enhanced justice.

Nevertheless, the Cdunas evaluategroposed changes to the CMO,
has agreed not to oppose certairanges, and hafrafted one alternative
change

I HISTORY AND PURPOSE OF THE CASE MANAGEMENT
ORDER

The criminal justice partners began the process of reforaddress
an enormous backlog of criminal cases in the Second Judicial District Court,
as well as systemic, dangerous, andoemsive overcrowding in the
Metropolitan Detenti on h€RemalikorCougtyi MDCO) .
Criminal Justice Review Commissignii B C C JWR<E aepntedn 2013by
the New Mexico Legislatur review:

the criminal justice system in Bernalillo ady, including the

judicial process, sentencing, community corrections alternatives

and jail overcrowding for the purposes of identifying changes

t hat wi || | mprove each me mber sdé a
ability to carry out its duties in the criminal jusi system and

ensuring that criminal justice is indeed just.

Exhibit 1, HB 608, An Act Relating to Criminal Justice; Creating the

Bernalillo County Criminal Justice Review Commission; Providing Duties

and Requiring a Reparat pp. 23. T h e B C CJ Ré&atelwaxsist flom r

July 1, 2013 through June 30, 20d&,nd was required to ¥
recommendations for revisions or alternatives to local and state laws that in

the determination of the commission will serve to improve the delivery of
criminaljust ce i n Ber rEghibitlatpp.1,8o0unty. o

In its November 18, 20l4report to he Legislative Finance
Committee the BCCJRC described its extensive research and investigation
into the criminal justice system in Bernalillo CoyAtExhibit 2, Report to

2 The materials on which the BCCJRC relied are available for reafie¢iae nmcourts.gov
website under the ABCCJCCO tab. (AhB€CEICCOHwWWws.
the new standing entity, the Bernalillo County Criminal Justice Coordin&mgcil,

which replaced the tentimited BCCJRC.



Legislative Finance Committedlov. 18, 2014at pp. 12 ( 2014 Repox .)
The BCCJRC reportedhe MDC population exceeded the expected
population by more that000, prior to reforms, anthe average length of
stay in MDC before adjudication was 28ays, while in other New Mexico
counties, the average length of stay was 162 dayisibit 2, at p. 2.The
BCCJRC noted:

Too many defendants were being held for too long in pretrial
detention, often as a result of inability to post a money bond.
Cases tok too long to reach resolution by guilty plea (more than
95% of cases) or trial. Discovery was not exchanged with
sufficient speed. The practice of indicting every felony by grand
jury added unnecessary delay. Continuances were granted in
criminal casestaabout double the national average rate. It was
not unusual for cases to be resolved much more than eighteen
months after the alleged date of the crime.

Exhibit 2, at p. 3.The2014Reportoutlined the skyrocketing cost bbusing

detainees oubf-county, because MDC was above capackxhibit 2, at p.

4. Many adjustments and improvements to the system were made in order to
reduce incarcerated populations and facilitate the more efficient flow of

cases through the court systergghibit 2, at pp. 57. Nevertheless, the
BCCJRC reported that WA[o]ne remaining
of the BCCJRC is to adhere to time limits on case processing that have real
consequbkxmbit @sat © 7. The2014 Reportc ont i nued, Al ul
parties within tle system expect there to be consequences for not preparing
cases for earlier di EphdisZatp.@n, not hi ng

To that end, the Supreme Courtusd the CMOby order dated
November 6, 2014Exhibit 2, at p. 7;Exhibit 3, In the Matte of the
Adoption of Local Rule LR200 NMRA to Implement a Criminal Case
Management Pilot Program in the Second Judicial District CNitv. 6,
2014). The process of adopting the CMO described later in this
assessmeniffThe CMO adopted Rule LR200 NMRA , Afa procedur a
that sets strict deadlines and implements procedural safeguards designed to
avoid delay while ensuring fair and speedy disposition of pending and future
criminal cases in the Kbigatg. 2JThedi ci al
Syreme Court mlered that LR2100 would beef f ect i ve Af or a
pendirg or filed on or after Februa8;, 2015.Exhibit 3, at pp. 23.



. THE CRIMINAL PROCESS

Many ofthe issues addressed by the CM@d subsequently raised by
the DAG s QfinYolvectlee nuances of the criminal charging process and
prosecution procedures. It is impossible to discuss the nuances of the
changes effected by LRB0 and the amended L8 without a common
understanding of the principles and procedures of criminal prteac
Many provisiors imposed by the CMO haveoots in longstanding
provisions and time limits that have always bdaunlt into the process.
Further,he familiar terms fAdismis&allqge Adar
meaningoutside of thecontinuous ad evolving processa praess of
criminal justicedesigned both to holditizens accountable faxrongdoing
andto protect the rightsf the persormccused.

For some matters, the CMO and subsequent Local Rules altered the
general rules of Criminal Prodare. Review of the general rules will put the
current evaluation of the CMO and the local rules in the appropriate context.

A.  The Initiation of Proceedings(General Rules that Existed Prior
to LR2-308)

TheDA ( al so r ef er r ednayintiaeafddonytchamesii St at e
in either the Metropolitan Court i Me t r o orCGhe WBecond YJudicial
District Court. In any event, the New Mexico Constitution requires that
under most circumstances, no person shall be held to answer for a felony
A unl eagpresemdmnt or indictment of a grand jury or information filed
by adistrict attorneyor att orney gener al or their
Il, § 14.

1.  Metro Court Initiation
A criminal action can bgenerally initiated in Metro Court with the

filing of a crimnal complaint. Rule -201(A)(1) NMRA. In most cases, a
felony complaint will be filed in Metro Court and will be governed by Rule

3l'nn some instances cases are bimgeadydithe by t he
DAG6s OThe samesprocedures apply in such cases.



7-201. SeeRule 5201 NMRA, committee commentaryhe Metro Court

has jurisdiction over preliminary examinations in any cnahiaction, and if

the c¢criminal action otherwise exceeds
Metro Court may Acommit to jail, di sc
appear before the district COudt as p
4(A), (C) (1985);NMSA 1978, § 343A-3 (2001).

Pursuant to the rules, cases initiated in Metro Cooutd follow this
path.

w/o Prelim
Waiver

Felony Charges w/
Prelim Waive

Charges w/in Metro
risdiction

)
Plea: not guilty by
| Sy aiherpien reason of insani

Metrd” Court
Arraignmen!

Preliminary
Hearing

\ Bind Over to District
0

Districf Court
Asrraignment

Probabie Cause for
Metro Court
Jurnisdiction

“harges

Rule 7202 (A)(1) NMRA, which has been in plac@nce 1992
requires a preliminary exanation to take place within 1@ays if a
defendant is ircustody and 6Qdays if defendant is out of custod8ee
Exhibit 4, Legislative History of Rule -202 NMRA. This is what is
commonly referred to as the -ty Rule. In the Second Judicial District,
however, cases rarely proceed from a Metro Court comptamtugh
preliminary examination in Metro Court. Instead, complaints are filed and
then reindicted or refiled in the district court within the time period for the
preliminary examinationlhe process instead foWs this path

LPC for MC
isdiction

arges

District Court
Arraignment

-

Charges .
brought again in District Court
DC wiin time to Armraignment

have Prelim




2. District Court Initiation or Continuation

In district court,the DA initiates a casby an information or a
indictment. Rule 8201(A). The district court initiation procedure follows
this path:

District Court: Criminal
Information

{ Ao | I}
Rules of <~ = No Rules of

Evidence Evidence
Apply _ -
— Preliminary Examination Grand Jury Proceeding
I} | |
Discovery

DUE J ‘ No Discovery

Arraignment Arraignment

District Court: Indictment

Discovery
DUE

If a person is charged by criminal informatidre or shas entitled to
a prelimnary examination, unless the preliminary examination is waived.
N.M. Const., art. Il, 8 14A preliminary examination maise held no later
than tendays after the first appearance if the defarids in custody or sixty
days after first appearance if tlieefendant is not in custody. Rule 5
302(A)(1) NMRA. TheDAi s al so required &ang provi
tangi ble evidence in the prosecuti on:
including records, papers, documents, and recorded witness statements that
are material to the preparation of the defense or that are intended for use by
the prosecution at t he -p02(B)(2INMRAYAry ex
The rules of evidence apply during peeliminary examinationRule 5
302(B)(5)NMRA. If the court finds prbable cause, the defendant is bound
over for trial. Rule 58302(D)(2)NMRA.

If the DA charges an individual by way afidictment, he prosecutor
IS not required to disclose to the defendanstevidence it intends to use at
a grand jury proceedinGege.g., Rule 5302ANMRA. Further, the rules of
evidence do not apply at a grand jury proceeding. NMSA 1978-G131
(2003).

If the State proceeds by indictment, matigwovery obligations are
put off until arraigment. If the State proceeds Imfjarmation the discovery
obligations are triggered for the prelmary examination, and the Dust



produce witnesses to testify in accordance with the rules of evidence.

Hi storically and contrary to the prac
in this jurisdidcion most frequently proceeds by grand jury, rather than by
criminal information. This has the effect of pushing discovery out further

and mayresult in delays in case flown response, thiout started a
preliminary hearing prograinoffering preliminay examination hearing

time two full days each week. Despite tkeour t 6 s stemefor ng asi
preliminary examinations, the DA has failed to fully take advantage of this

time; many of the time slots set aside for preliminary hearings are not filled.

The Court will continue to push for more cases to be brought via preliminary
hearing rather than grand jutyy increasing the number of preliminary

hearing days and reducing the number of grand jury.days

Generally, acriminal defendant mudie arraigned whin fifteen days
of filing the criminal information or indictment, or the date of arr&s¢e
Rule 5303(A)(1) NMRA. At the arraignment, the court notifies the
defendant of the charges in the indictment or information and asks the
defendant to enter dga. SeeRule 5303 B) NMRA.

Pursuant to Rule-501(A)(1-6) NMRA, if the DA has charged by
indictment, the DA is generallyrequired to provide the following to the
defendantvithin ten days of arraignment or waiver of arraignment

(1) any statement made byhe defendant, or
codefendant, or copies thereof, within the possession, custody
or control of the state, the existence of which is known, or by
the exercise of due diligence may become known, t®e

2) t he defendantds priasris criminal
then available to the state;

(3) any books, papers, documents, photographs, tangible
objects, buildings or places, or copies or portions thereof, which
are within the possession, custody or control of the state, and
which are material to the pramtion of the defense or are
intended for use by the state as evidence at the trial, or were
obtained from or belong to the defendant;

(4) any results or reports of physical or mental
examinations, and of scientific tests or experiments, including



all polygraph examinations of the defendant and witnesses,
made in connection with the particular case, or copies thereof,
within the possession, custody or control of the state, the
existence of which is known, or by the exercise of due diligence
may become kown to the prosecutor;

(5) a written list of the names and addresses of all
witnesses which the prosecutor intends to call at the trial,
identifying any witnesses that will provide expert testimony and
indicating the subject area in which they willtts together
with any statement made by the withess and any record of prior
convictions of any such witness which is within the knowledge
of the prosecutor; and

(6) any material evidence favorable to the defendant
which the state is required to praguunder the due process
clause of the United States Constitution.

At least ten days prior to trial, the State must certify to the Court, by filing a
Acertificate of compliance, 0 that nal
pursuant to [the Rule] has bee pr oduced, except as S
501(D) NMRA.. If the State does not comply, the Court may enter an order
requiring the disclosure of sadiscovery, grant a continuance, prohibit the

party from callingthe undisclosed witness or introdlug the undsclosed
evidenceholdthenordi scl osi ng attorney in conte
as it deems appropriate -50I{H);eRuled he <cir
505(B) NMRA. The rules give the parties the opportunity to offer evidence

that was previously unsitlosed, if the evidence is discovered after the
certificate of compliance is filedSeeRule 5505(A) NMRA.

The defendant has similar discovery obligatiofaile 5502(A)
NMRA. The defendant must also file a certificate of compliance no later
than tendays prior to trial and is subject to similar sanctions if discovery
obligations are not meThe New Mexico Supreme Court has explained that
sanctions are warranted if a party v
reasonabl e d State\o LeeMiry201@NMEE-017,d 1, 394
P.3d 959. The Court is permitted to exercise its discretion to select an
appropriate sanction.



IV. Dismissals and\olle Prosequis

Charges against a defendant can be dismissed either by the court or by
theDAOG sffic§ referred taas anolle prosequi(fi n o [). IGenearally, anolle
Is astatement by the prosecutor that it is choosing not to prosecute the case
and it results in dismissal of criminal charges with the ability to bring those
charges again in a new proceediDgsmissds can either be with or without
prejudice. Most dismissals are without prejudice.

Dismissals without prejudiceneaning the case can be filed again, are
often advantageous for both parties. Dismissal of the case without prejudice
Is generally viewed aa less harsh sanction than the exclusion of a withess
who has not been interviewed or disclosed to the other party. Exclusion of a
necessary witness requires the party to proceed to trial without all of the
available or necessary evidence, while dismiggtiout prejudice permits
one party additional time to secure the evidence and the other party
sufficient time to review and test that evidence.

A. Historical Changes to the Rules Impacting Case Flowlhe Six
Month Rule, Rule 5604 NMRA

Prior to 2010, Rulé&-604(B) required trials in district court to be
commenced within -nsoinxt hmornutl heso ) (. fi tThhea ts irxt
included mandatory dismissal language and was, over time, revised with
more permissive language. In 2010, however, the New MexicoeBwor
Court abolished the sshnont h rul e for all Apendi ng
courts to instead utilize a speedy trial analySitate v. Savedra2010
NMSC-025, 148 N.M. 301

Speedy trial analysis requires the Court to balance four factors: (1)
the lengthof delay,(2) the reasons for the delad) whether the defendant
asserted the righto speedy trial, and (4) the actual prejudice to the
defendant.State v. Garza2009NMSC-038, 1 13, 146 N.M. 499 (citing
Barker v. Wingp407 U.S. 514 (1972)). In codgring the length of delay,
the Court first determines if the case is simple, intermediate, or complex
and then evaluates whether the delay was too long according to established
time periods.Garza 2003NMSC-038, 11 4748. In theGarzacase, the
New Mexio Supreme Court expanded the esshidd time periods to
twelve monthsfor a simple case, fifteemonths for an intenediate case,
and eighteemmonths for a complex cas@arza 2009NMSC-038, 1147



48. This expansion was intended to create congruence detiie six
month rule and speedy trial analysis, and to afford greater flexibility in light
of the Agreater inherentldddd ays i n the

Thus, after the&savedraand Garzacases, the time limits governing
the disposition of casehad evolved from a default position of-sponths,
to allowing even thesimplesto f cases to remain on a
more than a year before a court could consider disposing of a case for
failure to move that case forward. The Court, however,imeda the
discretion to impose sanctions, including dismissal, for failure to abide by
court orders, failure to produce evidence, and failure to abide by the rules.
State v. MartingzZ1998NMCA-022, 1 9, 124 N.M. 721 (affirming a district
cour t 0sking a dimass as a sanction for violation of a discovery
order and explaining Awhile the distr
least severe sanction which will accomplish the desired result, we do not
believe the district court should be burdenethvan independent duty to
consider less severe alternatives when they are not raised by the party being
sanctioned. 0) .

B. Historical Changes to the Rules Impacting Case FlowHarper
and Le Mier: Discretion to Select Dismissal as a Sanction

In 2011, the NewMexico Supreme Court addressed the analysis for
the imposition of sanctions in criminal casBtate v. Harper201EtNMSC-
044, 150 N.M. 745. IMdarper, the New Mexico Supreme Court explained
Athe exclusion of witnessesmesgdasesul d no:
and only after an adequate hearing to determine the reasons for the
violation and the prejudldg21lal effect

The District Courtsthe Court of Appealsand most of the criminal
barfor yearsinterpretedHarper to hold thatthe exclusion of a witness was
most oftenimproperiabsent an intentional ref us:
order, prejudice to the opposing party, and consideration of less severe
sanctionso and t hat any s enust meu s san:
conditioned on a finding prejudice to the defendaHarper, 201:NMSC-
044, 11 15, 19Thus, absent a finding of prejudice to the defendant or an
intentional refusal to comply with a court order, excluding a witness as a
sanction was held to be an abuseistition by the courtd. § 15.

Given therequirementsunderstood by the District Courts and the

10



Court of Appeals irHarper andGarzaand the elimination of the smonth

rule, the District urts were left with little choice but to grant
continuances Wen parties were not prepared for trial, sometimes in
addition to a lesser sanction on the offending party. Few cases involve
Ai nt ent i olnstedd, disev¥ery ana Interaiew problerasult from
negligence: a lack of personnel, tb@gh caseloadsdifficulty scheduling

witnesses, Wi tnesses Aforgettingo
serving subpoenatengthy delaysn state labs, and late disclosures based
on Ainternal policies. o

The net effect of these changes, together, was that cafled sind
ended up taking years to resolve. Unfortunately, the Second Judicial
District backlog in 2009 before the changes flowing fronsavedraand
Garza was already substantial. According to the National Center for State
Courts(NCSC) in 2009, the pendg inventory was 20% higher than it had
been in 2004 and filing to ngary disposition took on average almost six
months and filing to junverdict averaged nearly 20 monttsxhibit 5,
NCSC Integrative Leadership Reducing Felony Case Delay and Jail
Ovecrowding: A Lesson in Collective Action in Bernalillo County, New
Mexica Appendix A (February 2015).As a result of the allition of
enforcement mechanisnand the unavailability of discretion to impose
sanctions, that backlog only continued to grow.

Five years later, the New Mexico Supreme Court clarified the
standard irLe Mier stating:

Harperdid not establish a rigid and mechanical analytic
framework.Nor didHarperembrace standards so rigorous that
courts may impose witness exclusion only inpmse to
discovery violations that are egregious, blatant, and an affront
to their authority. Such a framewoakd such limitations would

be unworkable in light of the fact that our courts' authority to
exclude witnesses is discretionary, and courts mesale to
avail themselves of, and impose, meaningful sanctions where
discovery orders are not obeyed and a party's conduct injects
needless delay into the proceedings.

201~ANMSC-017, 1 16Thus,Le Mierhas clarified that the district courts
are empowexd to impose sanctions for the failure to abide by discovery

11
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deadlines and reinforces the authority that was ultimately granted by the
CMO.

The backlog of the cases in the Second Judicial District, prior to
implementation of the CMO, demonstrates that nvkige district court is
left with no effective enforement mechanism, the parties mat take the
initiative in moving cases forward on their ownln short, the Court
requires the availability of sanctiorsjch as dismissalp ensure cases are
brought b timely and efficient disposition.

V. LR2-400

After the elimination of the skmonth rule in 2010, the backlog of
unresolved cases in the Second Judicial District ballooned, the time to trial
increased significantly, and the population of MDC explodedhibit 2, at
p. 2. The MDC population increase is significant in part because MDC
houses those individuals who amecarcerated and awaiting trial in the
Second Judicial District. The longer the time to trial, the longer the
defendant waits in MDC for an pdlication of the charge# January 2013,
NCSC estimated that improvements in the felony processing could reduce
the MDC population by 23250 inmatesExhibit 5, at p. 7.

The BCCJRCwas formed to address thepmblens and, as noted
above, identified @se management and scheduling as a key factor to reform.
The Administrative Of fice of t he Cot
CriminalJudges n t he Second JGrichinatludgds ) Dids af it ct
a proposed case management pilot rule and that thpwged rule include
serious sanctions for lack of compliance with the case management system.
Exhibit6,Second Judi ci al District Courtos
the New Mexico Supreme Coudated June 19, 2014), at p. AOC
requested theCriminal Judgesto seek the input of the criminal @ar
including the Law Office of the Public Defendef( fi L @F) the DAG s
Office, andthe private defense bar

The Criminal Judgesontacted the criminal bar, requested inpuot
the project, and received responsigemments and concerns from the

criminal bar. TheCriminal Judgesmet and developed five goals for the
proposed rule:

(1) encouraging the State to file chargdter it had done the

12



majority of its investigation through the use of strict discovery
deadlinesvith sanctions;

(2) limiting how the excusal rule is utilized, thus allowing cases
to be reassigned when necessary to move a case forward, as
well as reducing the delay that results from late peremptory
challenges;

(3) providing meaningful deadlines widutomatic sanctions to
allow the judges to more effectively shepthecases through
their dockets;

(4) encouraging earlier pleas in those cases that would
eventudl result in a plea anywagnd

(5) maintaining enough flexibility to deal with the unique
crcumstances present i n each case,
ability to ensure the fair and just administration of cases.

Exhibit 6, at pp.12. A draft rule resulted from these meetings and was
submitted to the AOC and the New Mexico Supreme Court forewevi

Exhibit 7, Pilot Draft Rule.The LOPD also submitted a proposed rule.

Exhibit 8, LOPD6 #r oposed Rul e (Feb. 2 6, 2014)
not to submit a proposed rulexhibit 9, DAG6s Of datedcFeb. 26t t er
2014).

The New Mexico Supreme @Qd responded with questions about the
Criminal Judge8 proposal. See Exhibit 10 Sec ond Judi ci al D
Response to Questions Posed by the New Mexico SupremelLmertl9,

2014). The Supreme Court questioned how many times a case could be
dismissedwithout prejudice and whyhe preliminary hearing trackas not

more often used and offered its own
recommendations included reducing the time for excusing judges, a master
calendarsystem for theCriminal Judgesa trailing calendar for scheduling
conferencesmore conpressed time to trial deadlines; antbre specific
deadlines in the CMO for discovery events, including identifying witnesses

and expected testimony, witness interviews, pretrial motions.

After additional @ommunications, the Criminal Judgesibmitted a
revised CMO proposawhich had been reviewed by the criminal.lBee
Exhibit 11, Revised CMO Proposal by the New Mexico Supreme Court
(dated July 31, 2014Yhe concerns and objections of the criminal barewe
noted in the correspondence with the Supreme CourtCFinginal Judges

13



the criminal bar,and the Supreme Court continued to work together and
modify the proposals, and the Supreme Court issued a revised draft proposal.

The Criminal Judgerespondedo the revised draft CMO on September
18, 2014 Among other recommendationgetCriminal Judgesontinued to
advocatefor precharging investigation and certification of readiness for
trial. Exhibit 12 Second Judi ci al Di strich Court
Supreme Courtods Rev,iatspp.d2 (tated SeptemBan | e P
18, 2014). Such certification would eliminate extended-goreviction
incarceration, reduadiscovery issues, encourage earlier pleas by making the
breadth of evidence to provéet charges immediately availabte the
defendantand assist with appropriate charging decisions that would ensure
that the charges brought were supported by the evidéxbgit 12, at pp.
2-3.

On September 30, 2014, theriminal Judgessubmitted adidional
comments to the Supr e mé&xhlitdd Bdcand f i na
Judici al District Courtods Suggested R
Draft CMO Proposal (dated Sept. 30, 2014)The purpose of these
comments was to improve implementatioosrect mistakes, andddress
procedure Exhibit 13, at p. 1.The Criminal Judgesagain raised concerns
about the implementation of a ptharging certificate of readinedsxhibit
13 at pp. 23.

While this analysis focuses on the comments offered byCtimainal
Judges, la of the justice partners were afforded multiple opportunities to
weigh in on the proposed CMOhe Supreme Court emgzl the CMO on
November 6, 2014, after reviewing comments from all of the justice partners
and conducting a public helag on the matter.Exhibit 3. The new local
rul e was designed to govern Adtime |1
Second Judi ci &xhibitDl4 §R2-AG0(A) (apZaved MNov. 6)
2014) . The gener al ARul es ctoCourt€Cand mi n a |
existing case law on criminal procedure continue to apply to cases filed in
the Second Judicial District Court, but only to the extent they do not conflict
wi t h t hi sExhipit 14, €R2-400@A). Ehe new rule implemented the
following relevant changes:

1. Case management calendars to address-gending cases and

newer cases separately, in order to clear the backlog while
implementing the new rule prospectivel\Exhibit 14, LR2-
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400(B)(1), (L).

The deadline for arraignment is reduced ten (10) days after
information or indictment or arrest, if defendant is not in custody and
seven (7) days if the defendant is in custoBxhibit 14, LR2-
400(C)(2).

A status conference, for scheduling purposes, no later than thirty (30)

days after arignment or waiver of arraignmenExhibit 14, LR2-

400(G)(2). The parties must exchange witness lists within twenty

five (25) days of arraignment or waiver of arraignment, including a

brief statement of expected testimokxhibit 14, LR2-400(G)(1). At

the status conference, the Court was directed to determine the
appropriate fitracko for the case n
mandatory scheduling ordeExhibit 14, LR2-4000G)(3), (4). The

rule explains the different factors for the Court to use to assign
scheduling fAitracko and outlines th
the different track assignmengxhibit 14, LR2-400(G)(3), (4). The

rule established deadlines for pretrial conferences, notice of need for

an interpreter, pretrial motions and respes) witness interviews, and

disclosure of scientific evidencExhibit 14, LR2-400(G)(4).

Certificate of readiness filed at or before arraignment or waiver of
arraignment that the case was sufficiently investigated before
indictment or information and Yathe case will reach a timely

di sposition by plea or trial wi t hi
will have enough information to make a track determination at the

status hearing, (c) discovery produced or relied on in the
investigation leading tahe indictment or information was provided

to defendant; and (d) the stateobs f
will result in dismissal absent extraordinary circumstangsdibit

14, LR2-400(C)(2)(ad).

Initial disclosures (the information require¢y Rule 5501(A)(1-6)

are duefrom the Stateat arraignment or within five (5) days of a
written waiver of arraignmengxhibit 14, LR2-400(D)(1). The State

was alditionally required to providéhe available phone numbers and
email addresses of witnessespies of documentary evidence, all
recordings made by law enforcement or otherwise in the possession
of the State, and authorization for the defendant to examine physical

15



evidence I n t h e ExBhitald, d BX400(P)0lE sessi o
Defendant was requiret provide information to the State no less

than five (5) days before the required status heaiixdnibit 14,
LR2-400(E)(1).

Sanctions fot h e Hdilwe t@ advraply with the provisions of the
rule:

If the state fails to comply with any of the preiens of

this rule, the court may enter such order as it deems
appropriate under the circumstances, including but not
limited to prohibiting the state from calling a witness or
introducing evidence, holding the prosecuting attorney in
contempt with a finemposed against the attorney or the
employing government office, and dismissal of the case
with or without prejudice. If the case has beeffilesl
following an earlier dismissal, dismissal with prejudice is
the presumptive outcome for a repeated faitareomply
with this rule.

Exhibit 14, LR2-400(D)(4). The Court was also authorized to
|l mpose sanctions for the defendant ¢

If the defendant fails to comply with any of the
provisions of this rule, the court may enter any order it
deens appropriate under the circumstances, including but
not limited to prohibiting the defendant from calling a
witness or introducing evidence, holding the defense
attorney in contempt with a fine imposed against the
attorney or the employing governmentio#, or taking
other disciplinary action.

Exhibit 14, LR2-400(E)(5).

Time for commencement to trial, calculated from the latest of the
following events: date of arraignment, determination of competency,

an order of mistrial, mandate disposing of an apparest for failure

to appear or surrender, ineligibility for ppeosecution diversion, or
separation of a ddéteddahneahibs caasef

14, LR2-400(H).
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8. The rule specifiedsanctions for the failure to comply with a
scheduling orde

If a party fails to comply with any provision of this rule,

including the time limits imposed by the scheduling

order, the court shall impose sanctions as the court may

deem appropriate in the circumstances, including but not

limited to reprimand by th judge, dismissal with or

without prejudice, suppression or exclusion of evidence,

and a monetary fine iIimposed wupon
t hat attorneyodos employing office
to the office and opportunity to be heard. In considering

the sanction to be applied the court shall not accept

negligence or the usual press of business as sufficient

excuse for failure to comply. If the case has bediiae

following an earlier dismissal, dismissal with prejudice is

the presumptive outcome farrepeated failure to comply

with this rule.

Exhibit 14, LR2-400(1).

9. Extension of time for trial is available for up to thirty (30) days, on a
showing of good cause beyond the control of the parties or the court
and on written findings of the Court denstrating such good cause.
Exhibit 14, LR2-400(J)(1). If an extension is necessary, but the Court
does not find good cause, the Coirs h a | | Il Mmposeo sanc
forth in LR2400(l). Any additional extensions may only be granted
if the chief judge or asther judge approved and designated by the
chief judge finds in writing that exceptional circumstances warrant
the extensionExhibit 14, LR2-400(J)(1). If the chief judge refused to
find exceptional circumstances, the case was required to be tried or
dismssed with prejudiceExhibit 14, LR2-400(J)(4)

LR2-400 went into effect on February 2, 20Exhibit 3,
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VI.  MODIFICATIONS TO LR2 -400 AND THE
IMPLEMENTATION OF LR2 -308

In September 2015, the BCCJRC reported to the Legislative Finance
Committee. Exhibit 15, Berndillo County Criminal Justice Review
Commission: Report to Legislative Finance Commi{&spt. 28, 2015). The
BCCJRC reported reduced populations at MDC, as well as a reduction in the
length of stay at MDCEXxhibit 15, at p. 4. TheBCCJRC also nied that the
DAOG s Of fice was utilizing t he m
information/preliminary examinatiopilot charging process some cases
rather than empaneling grand juri€hibit 15, at p. 5. Additionally, the
Early Plea Pogram showed promise foesolution of cases. In August 2015,
272 early plea hearings were schedund the parties resolved 74% of the
cases and referred an additional 7% to a drug court pro@ambit 15 at
p. 5.

By the time of the BCCJRCOsanreport
two-thirds of the special calendar cases had been resolved and it was
anticipated that the remainder would conclude before the end of 2016.
Exhibit 15, at pp. 67. Regarding the other changes implemented by the
CMO, the BCCJRC reported that

[T]he pracices imposed by the CMO are becoming familiar to
those involved in the criminal justice system. Judges and the
parties know that events will occur as scheduled. Sanctions
will be imposed for noftompliance with discovery and other
deadlines in the schednyj order. The CMO is becoming the
new normal and will become routine. Once the majority of
Special Calendar cases have been resolved in 2016, the
criminal justice system in Bernalillo County should never
again develop a list of thousands of cases that havdeen
resolved for too many months and years and have little
prospect of being resolved soon. Expectations will be that
charges are brought when discovery can be provided and most
cases will proceed toward resolution within six monthd ian
almost nocase beyond one year.

Exhibit 15 at p. 8. Nevertheless, the BCCJRC acknowledged that

A1 ] ncrement al but badly needed adjus
the CMO [were] being proposed and [would] be considered by the New
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Me xi c o Sup rEghibiel5 @topud Thesé adjustments, if adopted,
Ashould modify some of the most di f fi
and further 1 mprove the ef Exhitil® nt pr o
atp. 9.

The Supreme Court indicated it would be willitgconsider changes
to LR2-400 based on the input from the justice partners. It again gave each
justice partner multiple opportunities to express concerns and offer
suggestions for revisions.

As the criminal justice partners considered amendments te40R2
theDAGs office and the Al bugquerque Pol i
numbers of cases were dismissed at arraighmei e ¢ a u sdea yo fR ual ef. 100
Exhibit 16 Second Judi ci al Di strigctotheCourt 0
Supreme Cour t@VO Preposghalt pp.D2B é&dated Dec. 7,
2015). TheCriminal Judgesiotedt hat -thg RLOeo did not
i n the CMO but had inst easamghrtdiRuest7 ar oun
702 and 5302, that most dismissals occurred at the schedulingerence
(55 days after arrestagndin f u | | i nvestigationo was n
days Id. For their part, e Criminal Judgesequested clarifiation of the
application ofHarperto CMO-related sanctions and noted that the provision
of LR2-400(A),wh ch removed the Courtos | mposi
purview of conflicting law, includinddarper, Apermitted the di
once again exercise docke Exhibitd® atr o | an
pp. 3, 45. The Supreme Court agaeld a pblic meeting in which it made
clear that LR2400 did not require the entire investigation to be completed
and all discovery to be turned over at arraignment.

After these proceedingsl.R2-400 was recompiled as LR3DS8,
effective for all casesn which a tack assignment was made on or after
February 22016 The new rulemade the following changdsased on the
input from the justice partners

1.  Special calendar provision€ompareLR2-400(B)(1) with LR2-
308(B)(1).
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10.

Arraignment and certification of readiss must occur within ten
(10) daysor seven (7) day®sf the filing of an information or
indictment, or the entry of a biraver orderrather than fronthe
filing of the information CompareLR2-400(C)(1), (2)with LR2-
308(C)(2), (2).

The witness list musinclude acertification that the State has
provided the discovery #t is in the possession of théate, in
addition to the information that was relied on in the investigation.
Comparel.R2-400(C)(2)with LR2-308(C)(2).

The definitiondofi nipwisdensce ode @rme
evidencefin the possession or control of any person or entity who

has participated in the iInvestiga
ComparelLR2-400(D)(3)with LR2-308(D)(4).

The #Afailure to compvery tulespLRDVvi si on
400(D)(4) and LR2400(E)(5) are deleted and sanctions for-non
compliance are generally governed by LBGB(I).

A service by email provision for pleadings subsequent to initial
disclosures. LR:B08(D)(6), LR 2208(E)(5).

The witness Bt disclosure rule requirethe party to verify that
names and contact information is current as of the date of
disclosure. LRZ308(F)(1).

Extendedime lines, within the track assignment rylés bringing
the case to trialCompareLR2-400(G)(4)(a), LR2400(G)(4)(b),
LR2-400(G)(4)(c) with  LR2-308(G)(4)(a) LR2-308(G)4)(b),
LR2-308(G)(4)(c).

The form scheduling order may be altered at the discretion of the
trial judge nand the judge may al f
in Subparagraph (G)(4) of thisle to allow for the case to come to

trial so0e308&®B). 0 LR2

The amount of time the court may extetiche periods under
paragraph G are enlarged from 15 to 30 da&@smpareLR2-
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400(G)(6) with LR2-308(G)(6). Additionally, the restrictions
regarding gbstitution of counsel are loosened.

11. Discretion to enter an amended scheduling order if one of the listed
triggering events occurs to extend the time limits for
commencement of trial. LR208(H). The new rule lists additional
triggering events, includingeverance, recusal, change of venue, or
a granted motion to withdraw ple&ompare LR2-400(H)(18)
with LR2-308(H)(1-12).

12. More detailed guidelines for imposing sanctions for failure to
comply with orders entered under the rule. EBIB(I). Notably, in
LR2-400, sanctioning for violations of time limits at arraignment
was discretionary. In LR308, the sanctioning provisions provide
more | imitations on a judgeos
dismissal, but requires sanctions for violations at all kuelthe
process.

LR2-400(1) LR2-308(1)
I. Failure to comply with |. Failure to comply.

scheduling order.

If a party fails to comply with an
provision of this rule, including th
time limits imposed by th
scheduling order, the court sh
iImpose sanctions as the cbumay
deem appropriate in th
circumstances, including but n
limited to reprimand by the judg
dismissal with or without prejudict
suppression or exclusion of eviden
and a monetary fine imposed upol
partyos attorne
employing ofice with appropriate
notice to the office and opportuni
to be heard. In considering the
sanction to be applied the court sh
not accept negligence or the us

(1) If a party fails to comply
with any provision of this rule or th
time limits imposed bya scheduling
order entered under this rule, t
court shall impose sanctions as
court may deem appropriate in t
circumstances and taking in
consideration the reasons for t
failure to comply.

2) In considering the
sanction to be applied the wt shall
not accept negligence or the us
press of business as sufficient exc
for failure to comply. If the case hi
been refiled following an earliet
dismissal, dismissal with prejudice
the presumptive outcome for

repeated failure to comply th this

21
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press of business as sufficient exc
for failure to comply. If the case ha
been refiled following an earlie
dismissal, dismissal with prejudice
the presumptive outcome for
repeated failure to comply with th
rule.

rule, subject to the provisions
Subparagraph (4) of this paragraph

(3) The sanctions the cou
may impose under this paragra
include, but are not limited to, th
following:

(@) a reprimand by th
judge;

(b) prohibiting a party
from caling a witness or introducin
evidence;

(c) a  monetary
|l mposed wupon a
t hat attorneyos
appropriate notice to the office a
an opportunity to be heard;

(d) civil or  criminal
contempt; and

(e) dismissal ofthe case
with or without prejudice, subject |
the provisions in Subparagraph (4)
this paragraph.

(4) The sanction of dismissa
with or without prejudice, shall nc
be imposed under the followin
circumstances:

(a) the state proves I
clear and covincing evidence thg
the defendant is a danger to |
community; and

(b) the failure to comply
with this rule is caused Db
extraordinary circumstances beyd
the control of the parties.

fing
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13. LR2-308(J) sets forth a new subsection relating to the ivaitf of

readiness prior to pretrial conference or docket call.

Both the prosecutor and defense counsel shall submit a
certification of readiness form five (5) days before the
final pretrial conference or docket call, indicating they
have been unable teach a plea agreement, that both

parties have contacted their withesses and the witnesses

are available and ready to testify at trial, and that both
parties are ready to proceed to trial. This certification
may be by stipulation. If either party is unabdeproceed

to trial, it shall submit a written request for extension of
the trial date as outlined in Paragraph K of this rule. If the
state is unable to certify the case is ready to proceed to
trial and does not meet the requirements for an extension
in Paragraph K of this rule, it shall prepare and submit
notice to the court that the state is not ready for trial and

the court shall dismiss the case.

14. Modification of the statistical reporting obligatiofidomparelL R2-

400(M) with LR2-308(N).

Exhibit 17; LR2-308.

The primary amendments to LRW®O, which are derived from

proposals from the justice partnensyolved expanding some tirrte-trial
deadlines, more specifically delineating the bases for imposing sanctions,
providing for additional judicial disct®n in extending certain deadlines
under certain circumstanceand setting forth the requirements for a

Acertificate of r a adngas are asmaificaithFer
example, iroughout the new rule, requirements to provide currentacont
information are included.This recognizes that one of tegnificant issues

ot her

in moving cases forward in this jurisdiction has historically been the loss of

contact with witnessesLR2-308 alsor ecogni zes

it he

St at e

several agencies wang together on an investigation and therefore requires
the disclosure of information in the possession of any person or entity that

participated in the investigation.
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VIl. THE OPERATION OF LR2 -308 IN 2016 AND 2017

The Courthasreviewed hundredsf dismissals andcompiledgeneral
data relating to cases dismissed in 20thése cases dismissed under the
current version of the CMO, and through May 201%p analyze the causes
for dismissal. With regard to the following analysis, the Court notes that its
calculations are based on thasasms stated in the #idd document; there
may beothe reasons or motivations underlying the dismissal that were not
recorded, buthose additional reasons will not be evidenced through the
number s reported her aeevertheleSslofeers bohroad 6 s a |
picture arisng fram the filed dismissaléo denonstrate generally how the
CMO is operating

In 2016, 2B7 cases were siinissed, 977 by the Court andL08by the
DA6 s 0O1nf201¢, ef.the 91Glismissalsreviewed the Court dismisxi
302 and theDAO s Of f i cde61l4din 2044, besefore, the Court
initiated 3%% of dismissals and 33% in 2017. ThAd s Of f i c &0 i ni t i a
of dismissalsn 2016 and 67% thus far in 2017.
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A. 2016 Dismissals andNolle Prosequis

A particular prosecutor can elect tesuliss a case for any number of
reasons. In 2016, thelle prosequisvere sorted into several cgteies.
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30 Gele, Proseaquis

Best interests of justice/no reason

Victim Problems |

CMO related |

Witness problems |

Rejected Plea_

Lack of evidence ]

Going to grand jury |

Defendant Dead ]

Completed Supervision |

Plea agreement_

Multiple reasons |

Did not respond to plea offer, going to grand jury_
Duplicate cases_

Competency |

Best interests of victim to dismiss |
Witness/victim dead |

Grand Jury problems_

Extradition required, not in best interests |
Serving another sentence_

"Search & seizure issues"—

SOL expired |

D Immune from prosecution |

Case overturned; Defendant served the sentenc;=
Referred to drug court |

Plea withdrawn; failed to advise re: immigration |
Mistrial |

Restitution made
Defendant on DD waiver waiting list

Grand jury no billed all except petty misdemeanor

126
119

P R R R PR PR P PPN N~

| 225

174

673

0
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Of thecased n c | u d e d-relatedo nfaly M€e not truly related

to the CM@ for example, often pretrial interviews could not take place
becaus the witness could not be located and the deadline was not the
primary purpose for dismissal. The dismissalnotle prosequidocument
often does not identify the CMO as a basis for dismissalinbam effort to
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provide a thorough picturéhe Court haveen oveiinclusive. All cases that

were dismissed for suppression of evidence or exclusion of withnesses were

i ncluded 1 n this <categor y(2) cabdsdor DAOG s
failure todisclose evidence. Eighteen jl&ases specifically referenceduet

CMO as a basis for the dismissal. Festy (46) cases were dismissed by

the State based on suppressed or excluded evidénckiding one
suppression specifically related to a failure to conduct a pretrial interview)

The State dismissed seven €@ses for failire to transport and fiftyhree

(53) cases for failure to conduct pretrial interviews.

Some of these categories have more specific reasons for dismissal.
For example, within the categorfi Tr a n ssewen tasee total cited
At rans p ereason thatothre proskcutor dismissed the, easkeach
case noted that the transport difficulty was because the defendant was in
custody for a federal case. Ookthese cases cited the CMO as a reason for
the dismissal. Similarly, in the a t e g o dyJuryipi@Gblems four cases
were dismissed because the target did not receive the pratpeEs, mnecase
was dismissed specifically for improper grand jury instructions, and two
additional cases cited deficiencies in the grand jury process.

Inthecatg ory ARejected Plea, o of t he 9
this general reason, 86 cases were dismissed because the defendant rejected
a plea offer and the prosecutor was going to continue to grand jury or a
preliminary examination. Two cases were dismis¢edhout prejudice)
because the defendant failed to appear at a plea h¢andgresmably the
State chose toolle the case and e additional chargesand eleven cases
were dismissed because the defendant generally rejected a plea offer.

Inard at ed category, AnGoing to grand
for a multitude of reasons and the prosecutor was going to bring the case
before a grand jury. The reasons include the victim or witness failing to
appea at the preliminary hearing, a-medictment, adding a charge, a
conflict of interest, a withdrawn plear simply not proceeding forward thi
a preliminary examinationMost of the cases in this category offered no
reasonfor going to the grand junor went to grand jury because the
defendantid not respond to a plea offer

Sometimes the same charges are filed in more than one case and the

duplicate charges needto be dismissed. The prosecutor dismiskieen
(15) cases in 2016 for this reason. By a large amount,Dihé s ffic®
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dismissé the most cases based on the age of thé aalsecases, which had

been pending for many yeardlearly forty percent of all prosecutor
dismissed cases in 2016 were because of the age of the case. The next largest
category of dismissals included cases dssmied fAdAi n the best
justice, 0 wi t bfferedo Tws puadced dnd teverliye (325)0 n

cases are in that category, or%2of all nolle prosequisin 2016. The
remaining large categories include the unavailability of or the inability to
locate the victim or a witnesand thedeath of a victim, witness, or

defendant.

The Court dismissed 977 cases2016 for many different reasons.
The primary reasons weteh e de f e n d a nftadleferredgsemtpricees t i o n
or conditional discharge (369r 87.8% of court dismissaland CMO
related dismissal(312 or 31.% of court dismissals).

Deferred Sentence/ ConditiolnaGID(ié:ccr])alflgr(;T Dlsmlssals I I 369
CMO-related dismissals_ | | | 312
Victim/Witness no show | | 132
Competence | 55

Acquittal, Directed verdict, Insufficient evidence | 20

Prelim No probable cause/Not ready_ 19

Speedy Trial | 15

Probation & Habeas_ 13

Grand Jury & charging problems_ 11

No Reason_ 10
By agreement | 5
No probable cause/can't proceed_ 3
Defendant Dead_ 3
Prelim No reason | 2
Improper contact during jury deliberations ] 1
Interstate detainer failure to prosecute | 1
No state's attorney assigned_ 1
Mistrial ] 1
Prelim In custody out of state | 1
Prelim Plea agreement_ 1
Prelim Victim waived prosecution | 1
No prelim hearing & incarcerated ] 1

0 100 200 300 400
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The CMOrelated dismissal§any dismissals that could be related to
the CMQ stem from a variety of reasonBhe chart below breaks out the
reasons for CM@elated dismissals by the Court:

2016 CMO-Related Dismissals

. . . . 7 | | | | |
Failure to disclose evidence/lost evidence 109

No pretrial interviews

Failure to transport
Suppression of evidence/witness

N
(o2}

Failure to timely arraign, transport not cited
Failure to commence scheduling conference

4 H{

Multiple reasons

N
D

Discovery/Scheduling order violations

Not ready for trial, no exceptional circumstances
Unable to locate vicitm/witness or no cooperation |
No Reponse to Defendant's Motion|

No specific reason |

No Witness Contact Info Disclosed

No certificate of readiness |

Court's overcrowded docket |

'“I>I>|4I;3|:

o

20 40 60 80 100 120

The failure to conduct preial interview dismissalswere found in
orders thatcrossed categories and included dismisbalsed on the CMO
(40), as well asorders that simply relied on the failure to conduct interviews
without other reference (6Yhe Court included every dismissal that cited
failure to conduct pretrial interviews, even if the reason was unavailability
and not untimelinesEight (8) cases that were dismissed by the Court for
multiple reasons involved flaire to conduct interviewgxhibit 18, Multiple
ReasongDismissals)Spreadsheet

In 2016, falure to transport accounted for 4tlismissals(1%),
combining court dismissals amblle prosequisfailure to conduct pteal
interviews accoumrtd for 99 totd dismissals(3.6%); the destruction or
failure to timely dsclose evidence accowut for 116dismissalg(4%);* and

41f the pleading did ndtate a specificeason fodismissal the dismissal was placed in a
more general category. For example, ifadle prosequiassertectvidence suppression as
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the failure to arraign a defendant within tinhenits accounted for 21
dismissés (1%).°> An additional 38 cases were dismissed for multiple
reasond which could account for cases that fall inteany individual
categories.

B. 2017Nolle Prosequisand Court Dismissab

In 2017, the State hadismissed 614 cases formany reasons,
including inadequate resources, duplication of cdsaek, of cooperation of
the victim, the age of the case, and the inability to prove the charges.

2017 Nolle Prosequis

Interests of justice, no reason, agreemeni 141

Age of the case_ 108

| 68
Victim will not cooperate 64

CMO-related | 45

Proceeding because D won't accept ples 42

No witness

Insufficient evidence 34
Going to grand jury/prelim ] 18
D is incarcerated or otherwise charged_ 18
Defendant deceased_ 18
Can't access_ 18
PPP complete_
Multiple Reasons ] 9
Duplicate of another case_ 7
Inadequate resources_ 6
Competency ] 5
Need investigation ] 3

Immigration consequences |1 2

Grand jury problems | 1

0 50 100 150

a basis but did not communicate that the evidence was suppressed becaunsienefy
disclosure t he di smi ssal nNneecosuppedsseadd heatiegad rd
Afailed to discloseo0O category.

S It is possible albf the failure to timely arraigdismissalsnvolve transport issues
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TheDAOG s

(3) cases for which more investigation was needed.

So farin D17, the Court has initiated 3d&missals.

Of f i ce fortg-Bve (d5) casmsodasire2017for
CMO-related reasonsncluding failure to conduct pretrial interviews, failure
to transport, and evidence or witness suppresskwen with tle over
inclusive counting, thet&te dismissed only.8% of cases for CKd-related
reasonsSixty-eight (68) caseswere dismissed because withesses could not
be located or were not availablgixty-four (64) because the victim was
uncooperativefive (5) because thdeferdant was not competerand three

2017 Court Dismissals

Uncooperative victim

CMO-related

Competency

Unavailable witness

Multiple

Failure to prosecute

No probable cause

Dismissed probation violations & Habeas|
petitions |

Verdict/Conditional Discharge/Deferred
Sentence

Can't proceed

Other

Grand Jury

Intent to take no action

In custody

30

24

22

20

40

60

80

100
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The two most significant categes for court dismissals involve
unavailable or uncooperative victinand CMQOrelated dismissaldNinety-
three (93)cases were dismissed because the victim did not cooperate or
could not be located and an additiotveénty-four (24) cases were dismissed
because a witness did not cooperate or was unavailable. ketlemtyfive
(75) cases dismissed for CMfelated reasonswenty-three (23) casesere
dismissed for failure to transport, two of which had involved the failure to
transport the defendant twicAgain, the Court considered this category
broadly and included any case that was dismissed for a conceivably CMO
related reasorfkive (5)cases were dismissed for failure to arraign within the
prescribed time periodnd one case was dismissed for failtoeassign a
track or obtain a scheduling conferen€aenty (20) cases were dismissed
for failure to disclge evidence and twentliree(23) cases were dismissed
for failure to arrange for or conduct pretrial interviewstotal of twenty
two (22 cases wee dismissed for multiple reasons.

C. Comparing 2016 and 2017 Dismissals andolle Prosequis

Comparing the data from 2016 and the partial data from 2017, in most
categories, the dismissal rates have remained fairly condistent.

DC NP Total DC NP | Total 2017
2016 | 2016 2016 2017 | 2017 916
(977 | (1810 | (2787 (302 (614 | (dismissals]
total) | total) total) total) | total)
Arraignment| 21 0 21 6 0 6
(< 1%) (< 1%)
Transport |34 7 41 23 2 25
(1 %) (3%)
PTI 46 53 99 23 34 57
(4%) (6%)
Disclosure | 109 7 116 20 0 20
(4%) (2%)
Multiple 13 25 38 22 9 31
(1%) (3%)

® This chart does not represent all of the dismissal reasons, only those reasons that were

highlighted by the2017 Report

31



While the dismissals related to failure to disclose evidence, failure to
arraign (transport not cited), and CMpecific reasons have remained fairly
consistent between 2016 and 2017, some categories hagagac23% in
the last year.

1. CMO-Related Dismissal&enerally

The purpose of imposing mandatory sanctions for violations of
scheduling deadlinewas to provide incentive to timely investigate cases
deter dilatory conductensurecases go through the systeama fair and
efficient manner and to provide justice to the accused, victims, and the
community in a timely fashianThe goal has always been that mosses
would be prepared and ready to gotla® charging stage versus the old
policy of arrest and cihge prior to conducting the investigation. Additional
deadlines would provide bench marks for moving toward trial.

During the development and implementation of the CMO, the
National Center for State Courts advised that firm and credible hearing and
trial dates was one of the five most important technical solutionsnhsit
incorporated into the CMOEXxhibit 5, at 1617. Complete and timely
discovery enhances the fairness of the adjudication and permits the parties to
make realistic decisiorabout pursuig trial or negotiating a plea agreement.
Exhibit 19, American Bar AssociationCriminal Justice Discovery
Standards § 11-1.1(a), commentary atpp 2-3 (3 ed. 1996) (footnotes
omitted). Justice requires timely disposition of allegations against members
of the community SeeExhibit 19, § 134 . 1 , at p. 67 (AThe 1
disclosures] should be such that discovery is initiated as early as practicable
i n the puetese. a)so requires thorough
adherence to the rulesc a reasoned decision based ondiheumstances
SeeExhibit200r der Denyi ng Stateods,Ststev.i on f o
Jose Alfredo Palacios,-R02CR-2017-0786 (May 3, 2017).

As the Court noted in its December 7, 20Reply to Responses to
Requsted Modificatios to Pilot Case Management Orgddhe 2016 and
2017 dismissal review does not suggest that huge numbers of cases are
dismissed at arraignment as a result of the CMO because of the time limits
or discovery requirement&xhibit 16 at pp. 23. The purpose of the time
limit and discovery requirements is to encourage charging thesses dhat
are ready to gdo triald those casesof which the investigation has been
completed or largely completed.
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TheDA6 s Of f i cveleneeioftthe sekfar shamge in the CMO

that there has been an increase in trials and a reduction in the number of
cases initiated and adjudicated. A purpose of the CMO, however, was to
encourage the filing of cases that were ready to be tried and careful
consideration othe charges brought together with the available or likely
evidence. In evaluating the sorts of cases that have been dismissed, in
subsequent paragraphs, it would appear that the CMO is fulfilling its
purpose and weeding out cases that are not yet readgdeed to trial.

The following is a discussion of cases dismissed because the
defendant was not timely arraigneéde defendanivas not brought to court
to assist in the defense of the charges, witnesses and victims could not be
located or would not cquerate, or the State was not ready for trial.

2. Failure to Conduct Pretrial Interviews

It appears that a greater number of cases have been dismi8dd
for failure to conduct pretrial interview®oth court and state dismissals
based on pretrial inteiews have increased. In 2016, failure to conduct
pretial interviews accounted for 424’ of court dismissals ar2l9% ofnolle
prosequisIn 2017, failure to conduct prét interviews accounted for 26
of court dismissals arsl5% of nolle prosequis

TheDAGs Of fice asserts that an fdal ar
the Statebds attempt to set up intervic
subsequent defense requests for dismissal after the deadline Radses.
Reportatp.1 7. T h e DchedState@.fMichael ®ay Chavd2-202
CR-201603733 as an illustrative example. The defendant in that case was
indicted on November 16, 201&nd arraigned on December 2, 2016.

Exhibit 21. The Court entered a track one scheduling order on December 15,

2016, which set the deadlines for pretrial interviews for March 9, 281

trial for May 8, 2017Exhibit 21. The defendairfiled a motion to dismiss on

March 17, 2017and alleged that interviews were requested on December

20, 2016 and scheduled for daary 9, 2017Exhibit 21. The interviews

were mutually rescheduled for late Februarkgxhibit 21. One witness did

not appearanother witness was interviewed but had to be stopped when the

DA office closed.Exhibit 21 Defense counsel offered to contintlee

Il nterviews at the public defender ds ¢
reschedule Exhibit 21. The interviews were not reschedulé&khibit 21
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Defendant requested exclusion of the witnesses who were not interviewed.
Exhibit 21.

The St ated®s tespg he defendant 0s mo
different facts Exhibit 21. The State explained that defense counsel simply
did not appear at the January interview setting and that the prosecutor
emailed the defense attorney four days after the Febrifcg closure to
reschedule Exhibit 21. The defense aitney replied that she would no
longer be on the case, and the State was not notified of the substituted
attorney until the day before the pretrial interview deadlinéibit 21. The
Courtgranted Deendant 6s moti on, but di smisse
rather than excluding the withess&shibit 21. One of the charges was
brought again by criminal informatiom D-202CR-201701976 and the
defendant entered a plea agreement within days oflitig Exhibit 21.

Il n the Distr i the200and 201 dases, themajordyw o f
of dismissals appear to be related to withnesses who fail to appear or the
Stateds fail ure t3eeEghbit22 Sgnenaryofi?@16i nt er v
and 2017Court Dismissals Failure to Conduct Pretrial Interviews Chart
For example, irState v. Bill PabloffD-202-CR-201501200, the defendant
made five requests for pretrial interviews, and the State agreed to arrange the
interviews but did notExhibit 23 Defendantfiled a motion to exclude
witnesses on Novembé®, 2015 and the State did not resporitkhibit 23
The Court considered dismissal with prejudice, but elected to dismiss the
case without prejudicey order datedlarch 14 2016. Exhibit 23 In State v.

Myles Chris Herrera D-202CR-201600305, the parties agreed that
dismissal was the appropriate remedy, because the wiinésyiew
deadline was not meExhibit 24 In other casesnultiple witnesses failed to
appear for interviewsSee alsoState v. Dejbni Madrid, D-202CR-2016
02348 (six interviews)State v. Omar CastilldMorales D-202CR-2015
02446 (five interviews)State v. Juan QuioneB-202-CR-201501773 (nine
interviews); State v. Maria HendersonD-202CR-201502171 (five
witnesses).

The Stag also requested the dismissal remedy, as oppsede
exclusion remedy, in margasesSeeg eg., State v. Omar Castilldlorales
D-202CR-201502446; State v. Skyy Durrell BarrsD-202-CR-2015
01965;State v. Mario VegaD-202-CR-201400466;State v. dsus Antonio
Lopez D-202CR-201403804;State v. Richard GonzaleB-202CR-2016
03320;State v. Eric Daniel SalazabD-202-CR-201603228;State v. Willie
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Alvin Irvin, D-202-CR-201602899; State v. Britania McNabD-202-CR-
201603015. In other casetheSt at e filed no response
motion to dismissSee.e.g, State v. Andre Lucer®-202CR-201502551;

State v. Veronica Salazad-202-CR-2016-02535;State v. Shawnie Alberta

Griego, D-202-CR-201602110; State v. Ashlee TruijilloD-202CR-2016-
01733;State v. Armando Gallego®-202-CR-201600327; State v. Quinn

Williams, D-202-CR-201601139; State v. Jeremy Doral JacksoB-202-
CR-201601807; State v. Joshua D8hun CheesdD-202CR-201602513;

State v. Alfredo DelgadGarcia, D-202-CR-201602587; State v. Tyler

Cordovag D-202-CR-201603185; State v. William SimoneauD-202CR-
201603258;State v. Dustin Donald Sherman-202-CR-201603351.The

State suggests that defense counsel i
review of the dismissalsndicates thathtese cases do not demonstrate
intentional delay by defense attornegisorderto trigger dsmissal;instead

the review of the cases evidencamntinueddifficulties by the State in

complying with its obligation to make witnessevaidable, gneral

difficulties coordinating interviews with witnesseand difficultiessecuring

witness participation

3. Failure to Transport or Timely Arraign

One of the primary concerns di € D Affices is dismissals for
failure to transportThe number of caselsmissed for failure to transport or
timely arraign is fairly small and often involsenultiple failures to transport
or a lengthy delay of arraignment. This collection of cases does not appear to
pose a significant obstacle on the pathway to jusibe DA6 s Of fi ce ci
LR2-111 NMRA and five cases in which it maintains that the Court had the
responsibility to transport the defendant from MDC, did not arrange for
transportation, and heldti®A6 s Of fi ce responsi bl e.

LR 2-111(A) explains that the prosator shall submit a proposed
transport order and serve an endorsed copy of the order on the institution so
that the order is received at least 21 days before the requested transport. The
previous rule, in effect before the start of 2017, similarly reduitee
prosecution to submit proposed transp
the stateds r eque-$18A)ANNRA. Undereitletrlle, t r i al
the State was and is required to submitpps®ed transport orders for
transport from all faciliés except MDCNevertheless, v&n in cases in
which the defendant was housed at MDC, whether the failure was the fault
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of the State, the facility, or even the Court, the defendant is entitled to be
present and to be timely arraigned

The 201 cases involvig arraignment and transport were divided into
three major categoriesases dismissed for failure to arraign within the time
period for which transport was atein the order as the reason (16
dismissals);cases dismissed for failure to arraign for whicdnsport was
not cited as the rean in the order (5 dismissalgind cases dismissed for
failure to transport atsome point after arraignment (dismissals).
Transportrelated reasons were also cited in three cases that were dismissed
f or fAmuddadrn pd eaoledgreequo

Dismissed for failure toarraign (transport cited) (2017)

Case Name Case Number Transfer Location Number of
Missed
Transports

State v. Justin Levi M D-202CR-2017#14S MDC 1, possibly

State v. Justin Alexa

Leverette D-202-CR-2017%134 MDC 2

State v. Jessica Alor D-202CR-201604C DOC 1

State v. Edward

GallegosGarcia D-202CR-201703€ San Miguel 3

State v. Steve Martir D-202-CR-2017#011 MDC 1

State v. Joshua Stra D-202CR-2017011 MDC 1

State v. Jose Alfredc

Palacios D-202-CR-201708¢ MDC 3

State v. Rene Rolan

Lobos D-202-CR-2017-047 Unknown 1

State v. Cedric Lee D-202-CR-2017001 Federal custody 2

State v. Reydesel

LopezOrdone D-202CR-201604C Federal custody 2

State vJosepDuran D-202CR-2016038 DOC 1

State v. Joyce Deshi D-202-CR-2016034 MDC 2

State v. Manuel Cha D-202CR-201603C Unknown 1
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State v. Jose Javier

CamposVargas D-202-CR-2015019 ICE custody/Depc 1

State v. Joshua Mict

Strayer D-202CR-2016038 DOC 3

State v. James D-202CR-2016

Barela 1138 Federal custody 1

Dismissed for failure to transport (not arraignment) (2017)
Case Name Case Number Location Proceeding
State v. Angelo D-202CR-2013
Burdex 04662 Unknown Trial
State v Nakya D-202-CR-2017 Scheduling
Estrada 0681 Lea County Conference
State v. Bobby Joel D-202-CR-2017 Scheduling
Casarez 00567 DOC Conference
State v. Jeremy D-202-CR-2016 Motion Hearing
Armstrong 02770 Lincoln County
D-202-CR-2016 Motion Hearing
State v. Eric Gome:z 03734 Guadalupe Cty
Sandoval Det. Twice for
State v. Jennifer D-202-CR-2016 Center scheduling
Melendrez 03532 conference
Twice for

State v. Frank D-202CR-2016 scheduling
Wilson 04043 Lea County conference

Seven cases were dismissedifomu | t i pl e reasons, 0 an
three included Afailure to transporto

Multiple Reasons— Transport (2017)

Case Name Case Number Location Reasons
Victim in DOC,
no transport orer
(State prepared
order), missing
State v. Donovar D-202-CR-2017 discovery (ag™
Neha 01547 Central NM CF  prelimhearing)
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Failure to provide

discovery &

failure to

transport (with
State v. Jody D-202CR-2017 prejudice)--post
Lynn Proctor 00356 DOC arraignment

Failure to provide
discovery and

State v. Tiffani failure to
Shanell D-202-CR-2017- transport--post
Robinson 00277 DOC arraignment

Two nolle prosequidismissals cited failure to transport from federal
custody to arraignmen8tate v. David Rayford>-202-CR-2016:04084 and
State v. Chris YarnelD-202CR-201604169.

The cases were grouped in the same categories for RDfdal, the
Court dismissedwenty-one @1) cases for failure to arraign and didt cite
transport as a basis. Fifteen YTAses were dismissed for failure to transport
to arragnment and an additionaighteen (18 cases were dismissed for
failure to transport to other settings. Of the cases dismissed for multiple
reasons, one case&tate v. Leonardo UriosteD-202CR-201503447,
included four failures to transport from fedecaistody (in addition to the
failure of the special prosecutor to appear in court) as the reason for
dismissal.

Failure to Arraign (transport cited) (2016)
Number of
Missed
Case Name Case Number Location Transports
State v. Antonio D-202CR-2008 4
Perez 04496 Unknown
1 (221 days
Valencia passed b/w
D-202-CR-2015 County indictment &
State v. Julio Lopez 02385 arraignment)
State v. Steven D-202CR-2015 SantaFe 3
Trujillo 03276 County
1 (4 montls of
State v. Joel Moren D-202-CR-2015 Cibola
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03228 County delay)
State v. Timothy  D-202CR-2016 1
Carrera 0894 DOC
D-202-CR-2016 Federal 1
State v. Billy Gross 01782 custody
State v. Ronald D-202CR-2016 1
Perez 01721 Valencia
State v. Michael D-202CR-2016 1
D'addio 03215 DOC
State v. Jaime D-202-CR-2016 1
Hernan@z 03193 DOC
State v. Shannon D-202-CR-2016 2
Marie McDevitt 0188 NMWCF
State v. Jonathan D-202-CR-2016 2 (w/ prejudice)
McKinley Bouldin 01738 Santa Fe
State vMiguel D-202-CR-2016 1 (w/ prejudice)
Gonzales 01743 CNM CF
State v. Alcia Ana D-202-CR-2016 2
Larain 01465 UNM Hosp
State v. Leopoldo D-202-CR-2016 2
Fred Reyes 03525 DOC
State v. Larry D-202CR-2016 2
Romero 03405 DOC
Failure to transport (non-arraignment) (2016)
Case Name Case Number Location Proceeding
State v. Agelo D-202CR-2013 Trial
Burdex 05540 Unknown
State v. Alan Mark D-202CR-2014 2"d Failure to transport
McClellan 03780 DOC for a hearing
State v. Curtis D-202-CR-2016
Randolph Franklin 00960 DOC Scheduling conference
State v. Archie D-202-CR-2016
Manzanares 02222 DOC Scheduling conference
State v. Fabian D-202CR-2016 Federal 2 Scheduling
Orlando Baros 02371 custody conferences
State v. Bardo D-202-CR-2016
Quintana 02369 DOC Scheduling conference
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State v. Jonathan D-202-CR-2015
Vazquez 03157 DOC 2 CMO hearings
State v. Joseph Jua D-202-CR-2016
Cortez 00392 DOC Unknown
State v. Alonso D-202CR-2015 Federal
Estrada 03100 custody Scheduling conference
D-202CR-2016
State v. Kevin Hoke 00460 DOC Scheduling conference
State v. Ruben D-202CR-2016
Palafox 0565 DOC Preliminary hearing
State v. Benjamin D-202-CR-2016
Maduka 00877 Torrence Unknown
State v. Arthur D-202-CR-2015%
Arguello 00773 Unknown 2nd FTT for CMO
State v. Jarred D-202CR-2015
Clegg 02578 BCDF Trial
State v. Dominic  D-202-CR-2016
Pacheco 01245 MDC Preliminary hearing
D-202CR-2016
State v. Ramon Rui 02737 Unknown Preliminary hearing
D-202CR-2016
State v. Joel Moren 00253 Cibola Scheduling conference
State v. Kayla D-202CR-2016
Gomez 03277 Los Alamos  Preliminary hearing
Failure to arraign (transport not cited) (2016)
> Name 2 Number Circumstances

State v. Anthony Patrick

Martinez

D-202-CR-201603281 Dismissed on @ reset

State v. Joshua Dix

D-202-CR-201405934

Indicted Dec. 2014, in
DOC custody

Statev. Daniel Phillip
Gallegos

D-202-CR-201501688

In DOC custody since 3/1

State v. Julio Lopez

D-202CR-201501429

In Valencia County

State v. Shannon Villegas

D-202CR-2015

DOC custody; indicted
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01938

7/23/15, arraigned 6/17/1¢

State v. Jeff Brasher

D-202-CR-2015
03173

Lea County; 2nd violation

State v. Richard Julian Castillo

D-202CR-2015%
03064

DOC

State v. Rolando Holguin

D-202CR-2015%
02809

DOC,; indicted 10/23/15,
arraigned 6/17/16

State v. Julio Lopez

D-202-CR-2016
00138

Valencia County; indicted
1/14/16, arraigned 4/15/1¢

State v. Ernie Estrada

D-202CR-2016
0623

DOC custody; indicted
2/25/16, in custody since
12/28/14 (with prejudice)
(ON APPEAL)

State v. David Griego

D-202CR-2016
00569

DOC custody; indicted
2/23/16, arraigned 4/29/1¢

Statev. Deven Nieto

D-202-CR-2016
01655

Indicted & arrested
5/31/16, Arraigned 6/10/1!

State v. Angel Daniel Perez

D-202-CR-2016
01527

Penitentiary of NM; ON
APPEAL

D-202CR-2016

State v. James Edward Dotts 02197 in MDC
State v. Luis Carlos Arreola D-202-CR-2016
Palma 02219 in MDC

State v. Joseph Alvarez

D-202-CR-2016
02182

In Jefferson County Jall

State v. Michael Anthony

D-202-CR-2016

Regenold 02175 in MDC
D-202CR-2016
State v. Jayson McElroy 02386 CNM CF

State v. Patrick Pluemer

D-202CR-2016
02367

Indicted 7/28/16,
Arraigned 8/29/16

State v. Jayson Paul McElroy

D-202CR-2016
2343

CNMCF

State v. Jamie Lee Hernandez

D-202CR-2015%
02796

indicted 10/23/15, in DOC
custody, arraigned 4/18/1{

Seven cases were dismissedbile prosequfor failure b transport.
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Nolle Prosequidor failure to transport (2016)

Case Name

Case Number

Circumstances

State v. Benjamin
Sanchez

D-202CR-2016
04166

Trial pending in federal court an
cannot be transported
(arraignment) (not kéled)

State v. Angelo Burde

D-202CR-2013
02084

In federal custody and cannot b
Awrittedo to
federal custody

State v. Richard Carter

D-202-CR-2013
03504

In federal custody, investigated
transport and it
was not possible

State v. Nicholas
Samuel Wiggins

D-202CR-2016
02209

In federal custody, not enough t
to arrange appearance for prelin
hearing (not rdiled)

State v. Francis
Jaramillo

D-202CR-2016
00913

Federal <custod
arraignment after extensive effo
(not refiled)

State v. Kristopher
Andrew Jarantio

D-202-CR-2016
00126

Federal custod
arrange appearance (arraignme
(not refiled)

State v. Christopher
Theodore Chavez

D-202CR-2014
01839

Feder al custod
ready to proce
for conclusion of federal casb/c
of CMO

I. Duplicate Defendants

Some defendants allisted multiple times in thé&ilure to transport

charts for different case3 h e
defendant 6s

t hese

Courtds
| overstatestdeu raumber cob s e s
deferdants whose cases have been dismissed for failure to transport or

counting

of

timely arraign.Defendant Angelo Burdex is listed three times in the 2016
2017 charts, for three different 2013 case numbers. A stipulated motion to
coninue trial was filed in threeasesjn which the defendant reported an

agreement had been reached on his four pending cases that was contingent

on the result of a separate pending federal ¢adabit 25

Defendant Joshua Strayer htwdb cases on the 2017 dismissed for
failure to arraign tfansport cite) listin one case, the defendant was not
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transported for arraignment three times and the case was dismissed in
January 2017 after a warnirigxhibit 26 The next case was dismissed after

the first failure to transportExhibit 26 The Statefiled a motion to
reconsider in that case and argued that it had filed for a transport order in
another pending case because this case was not yet inéigheit 26 The

docket, as a result, does not show a transport order and the Court had no way
of knowing when the defendant was to be transpoiatibit 26 In fact,

the ddéendant was transportethd available between March 27 and April 3,
2017, but the Court did not set the hearing until April 7, 20&fter the

time for arraignment expire@&xhibit 26.

Def endant Jayson McElroy has two ¢
arraign, transport not citedo <catego
indicted on July 27, 2016and the docket notes his arrest the same day.

Exhibit 27. Arraignment was set three timasid the case was eventually
dismissed without prejudicghough an order to transport was filed for the
second settingExhibit 27. In the second case, arraignment was noticed
twice, butaccording to the order quashing the bench warthatgefendant

was not arrested until August 31, 2016, which was between the first and
second arraignment settingsxhibit 27. Defendant Joel Moreno was also

not transported twice in two separate cases, once for arraignment and once
for a scheduling conferendéxhibit 28

Defendant Archie Manzanares also had two cases, failure to transport
to a nonarraignment sdtig (D-202CR-20160222) andfailure to arraign
(transport not cited) (202CR-201603098).The State has appealed one of
Archi e Manzanar emabhs tradspost nssus. Jteednatterass e s
currently pending on the Court of Ap
therefore inappropriate to engage in close analysis at this time. The Court
notes, however, that the process for challenging the effect of the BMO
workingd the Court of Appeals, and perhaps the Supreme Court, will
interpret the rule and provide guidance as to its proper application.

Defendant Julio Lopez has three cases on the 2016 lists. One case was
dismissed for failure to arraign (transpaited) and two cases were
dismissed for failure to arraign (transport not cited). In the first, the
defendant was in state custody in Valencia county and 221 days passed
betwveen indictment and arraignmemgxhibit 29 Judge Loveless dismissed
thecasewithut prejudice, in line with Judg
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two cases. Judge Zamaonoted that 305 days and 92 days had passed
between indictment and arraignmentthose two caseg&xhibit 29,

The DAOG s ffic® used the Julio Lopez case as an exangpléhe
Court s 1 nc on sthesanetiorcrylebecauseuggp Chavez) g

i n a fourth case, denied the defenda
timely arraign and that case proceeded to resolukghibit 29 The DA s
Office alsopointedtot hi s case as a failure to ar

schedule, not due to failure to transport. Defendant was indicted in the three
cases that were dismissed on May 28, 2015 (arraigned April 15, 2016),
September 9, 2015 (arraigned April 15, 2016), aatuary 14, 2016
(arraigned April 15, 2016). In one of the dismissed cases, the prosecutor
explained that defendant 0s date of b
County case, so the office could not locate him. According to Odyssey
records, the defendantawsubsequentlysuccessfully arraigned in January
2017, November 2016, September 19, 2016, and twice in August 36&6
D-202-CR-201700212; D202CR-20163534; D202CR-20162717; D
202-CR-20162580; D202-CR-201602195. Additional charges were filed

in March 2017, in case R02CR-201701139, but they do not appear
related to the earlier cases and were dismibgetthe State, with prejudice,
Ain the interests of jJjustice. OO

il. Failure to Transport from Other Jurisdictions

The DA6s Of fi ce ci twkidh thé charges agairsteas i n
defendant were dismissed based on the failure to transport the defendant
from another jurisdictionln fact, most failurdo-transport cases involve

facilities other than MDC aTheDA@s e t he
Office argues that the more appropriate remedy to dismissal without

prejudice is Asimply resetting the he
wi thout prejudice all ows nAddefendants

them simply because thewlreadyare ncarcerated or facing charges in

anot her | Repartatg.i8€The Caum however, is paying attention

to all aspects d@finclediagthe ardag df etreidchangesd s ¢ a
facing that defendant and the likelihood that if certain changedismissed,

the defendant will stay in custody to answer to other charges, thereby giving

the State an opportunity to-oharge when it is readyChronic failure to

transport must be addressedhowever, because the failurean lead to

intolerable stretabs of time between indictment and arraignment and
numerous resettingswvaste the resources all involved agencies.
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Turning to the specific cases cited by the State iR0Gts7 Report in
the State v. Anthony Patrick Martine@-202CR-201603281, thecase was
dismissed at the second arraignment setting to which the defendant was not
transported Exhibit 30 No transport order appears on the dockatibit
30. On the same dathe case was dismissed without prejudice, the case was
re-indicted on differeh charges stemming from the same date of incident.
See State v. Anthony Patrick Martin&202-CR-201603522; Exhibit 30
The defendant entered a plea agreement in April 2B4hibit 30

Similarly, in the case oState v. Reydesel Lop€zdone D-202-CR-
201604004, arraignment was set twice, the defendant was not transported,
and thecase was dismissed on January 3017.Exhibit 31 No transport
order was filed on the dockdExhibit 31 This was the second time this case
had been brought. In the firstase, the State proceeded by criminal
information, filed on September 23, 2015. The case was set for preliminary
hearing four times but was not called. In tiwle prosequdated December
7, 2015, the State noted that the Court could not hear the chsevesuld
proceed by indictment. The grand jury returned an indictment a year later,
on December 7, 2016. The charges do not appear to have Héed.re

In the case oftate v. Jonathan McKinley BouldiB-202CR-2016
01738,also cited by thdAOG s ic®,fafraignment was set three times and
the defendant was not transported from DOC custdtkhibit 32 A
transport order was filed on the docket for thied setting, but not the first
or thesecondIt does not appear that the State brought the chagges.

The defendant irState v.Nakya LuciaEstradg D-202CR-2017
00681 was arraigned on March 6, 2017, but was apparently sometime
afterward taken into Lea County Detention Facility cust&khibit 33 The
State filed no transport order to bringetllefendant to the mandatory
scheduling conference and the case was dismissed. The charges have not
been refiled in the Second Judicial District, but other charges remain
pending against her in Lea County -fD6-CR-201600785) and in
Bernalillo County Mefiopolitan Court (F4-FR-2017001679).

TheDA6 s Of fi ce i nMcdEloycases (though two weret h e
dismissed for failure to arraign), -B02CR-201602343, for which
arraignment was set three times and the defendant was not transported.
Exhibit 27. The defendant was indicted on July 27, 204i6d arrested the
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same dayExhibit 27. An order to transport was filed on the docket after the
first arraignment settingexhibit 27. No order of transport appears on the
docket for the first or third settingExhibit 27. On some occasions, the State

Is able to keep track of the defendant and file the required paperwork and
other times,the State fails to meet its obligation and file the transport
orde® even if the State has previously demonstrated that it kmdwese the
defendant is located.

. Court’'s Arraignment Scheduling

The DAG s O maintame thatthe Court schedules arraignments
outside the proscribed time limits and then dismisses cases for failure to
timely arraign. TheDAOG s ffic® cites fivecases agxamples, including the
Julio Lopezcase. As set forth above, the Julio Lopez cases were complex
and involved a lengthy delay between indictment and arraignment, as well as
an indication that some prosecutors knew whereddfendant was housed
but othermprosecutorsvere not able to locate him.

The case ofState v.Ruben Palafox D-202CR-201502898 was
similarly complex. he defendant was indicted on November 2, 2015, and
the Court issued a notice of arraignment on November 3,,20t5a
November 16,2015 hearing.Exhibit 34 No transport order was filed
defendant did not appear, and the case was dismissed on November 16,
2015 Exhibit 34 The case was +&led on February 23, 2016s D202CR-
201600565. Exhibit 34 This second case was dismissed March 18,
2016, also for failure to transport after arraignment wasetetwice. The
State filed a transpb order for the second, buiot the first arraignment
setting.Exhibit 34 The case was again-fibled by criminal information on
July 8 2016 in case number 202-CR-201602106.Exhibit 34 That case
was dismissed on August 10, 20b&cause the victim did not appear at the
preliminary hearingexhibit 34

State v. Michael Edward Tyneb-202-CR-201604242 was indicted
on December 30, 201&nd o January 11, 201Was set for a January 13,
2017 arraignmentExhibit 35 Originally the arraignment was set for
January 6, 201, Avithin the sevestay periodput arraignmentvas reset due
to a court closureExhibit 35 On January 24, 2017, the case wasnissed
for failure to arraign within seven daysxhibit 35 The case was #ldicted
on March 28, 201,7D-202-CR-2017%1147,and disposed by plea agreement
on May 12, 2017Exhibit 35
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In State v. Deve Nietg D-202CR-201601655,the Defendant was
indicted on May 31, 201 6or an incident that occurred on May 14, 2016.
Exhibit 36 The defendant was arrested and in custody as of June 1, 2016.
Exhibit 36 On June 6, 2016, the Court noticed arraignment for June 10,
2016 and on that day, the Court disisesl the case because arraignment was
not held within the prescribed time peridéxhibit 36 The case was fe
indicted on October 25, 2016, under case numb20BCR-201603470,
and was dismissed mpolle prosequbn March 27, 2017, because the victim
recanted.Exhibit 36

The defendant irState v. Patrick Bryan Pluemeb-202CR-2016
2367,was indicted on July 28, 201&xhibit 37. The Court cancelled the
warrant, based on the defendantds ac
August 5, 2016.Exhibit 37 On August 16, 2016, the Court noticed
arraignment for August 29, 2016, at which time the Court dismissed the case
for failure to timely arraigd without any reference to any failure by the
State.Exhibit 37. The case was patrtially#fded by criminal inbrmation on
September 13, 2016n D-202-CR-201602990, and disposed by plea on
September 15, 201&xhibit 37.

Three cases involving Michael Tyner, Deven Nietg and Patrick
Pluemey appear to have been exactly as b6 s Of f i cdethes e t f o
Court set tharraignment outside the prescribed time period. The State was
not blamed or held responsible for the dismissals, but the rule does not
per mit exceptions for the Courtods f a
dockets further do not reflect thathe State pinted out the errors or
requested an earlier settintp the current system, the Court enters a
presentment order on the day the charges are filed, and the arraignment date
is calculated from the date of the presentment qfdero mp | et ed by t h
Office). If the date on the presentment order is incorrect, the subsequent
arraignment scheduling is also incorrect. Although this problem is associated
with an extremely smianumber of cases, the Court has b&erking with
t he DAOmaeivprocedaret addr ess the sscbgdul i
which the State selects its owanraignment date for a particular case when
the charges are filed.

4.  DiscoveryViolations

2017 has seen a fairly significant reduction in dismissals based on
failure to disclose evidee. In 2016, thee dismissals accounted for 4%
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all dismissals and in 2017, that numltes dropped to approximateRpo.

The CMO currently requires the State
discovery in the possession of thate or relied upon inhe investigation
leading to the bingver order, indictment or information has been provided
to the d e f e308iCG3(R).t Rule |LBB08(R &addresses initial
disclosures, due at arraignment or five days after an arraignment waiver, as
well as the combuing duty to disclose additional information within five
days of receipt of that information. Evidence is deemed to be in the
possessi on if suth evideree iSih thd possa$sion or control of
any person or entity who has participated in theegtigation or evaluation

of t he E@80OH4L).0 L R2

In 2016,the Court dismissed 108ases for failure to abide by the
scheduling order, discovery violations, lost evidence, or failure to disclose
evidence. Of the thirteen casesndissed for multiplaeasons, evidence)(8
involved discovery violations or failure to disclosehe State dismissed
seven(7) cases because the evidence was not disclosed. Considering all of
these evidenceelated bases for dismissal, 12&ses were dismissed by the
State otthe Court in 2016 for failures to produce evidence in some form.

Looking closely at some of those 2016 dismissals, the failure to
disclose is often related to evidence that was created as part of the initial
investigation: lapel videos, victim or witnesgtements, or search warrants.
Thus this discovery should have been immediately available to be turned
over. SeeState v. Patricia TorrezD-202-CR-201502395; State v. Shiloh
Daukej D-202CR-201601928; State v. Jesus UriaSonzales D-202-CR-
20160192 (lapel videos disclosed two days before trifljate v. Auro
MunozCazal D-202CR-201601858; State v. James VigilD-202-CR-
201602249; State v. Kenneth Marqueb-202CR-201601100; State v.
Michael YarboroughD-202CR-201600948;State v. Savanndphillips, D-
202CR-201502550; State v. Melvin Andrew Romer®-202CR-2015
02459; State v. Lawrence FreyD-202CR-201501288 (lapel video not
produced until 13 days before docket call); State v. Arturo tAguairre, D-
202CR-201304913;State v. KennetMartinez D-202CR-20130699 In
other cases, the failure to disclose involves missing medical or cell phone
recordsor 911 call logswhich are often collected later in the investigation.
SeeState v. Steve KeatoD-202-CR-201501590; State v. Amber Rwoerg
D-202CR-201503388.A couple cases note difficulties of communication
between the prosecutor and the investigating offiSee State v. Patrick
Chavez D-202CR-201601863;State v. Yvonne CarbajdD-202-CR-2016
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0743. Some cases were dismissectam the failure to investigate whether
particular evidence existeat all SeeState v. Eloy Anthony Maldonadb-
202CR-201601848; State v. Jospeh Anthony Sandoua202CR-2015
02995;State v. James MVilliams D-202-CR-201405743.

The Court rarelydismisses a case for failure to disclose at
arraignmentEven when sanctioned, the sanction is often something other
than dismissal such as admonishment or financial sancfidmes.State is
often given extensions and additional opportunities to provide th
information to the defendant so that both parties can be prepared for trial.
Timely disclosures are essential so that the parties can assess the evidence
and make informed decisions about whether to plea or proceed to trial
Regardless of the CMO, the O#as a constitutional and ethical obligation to
disclose evidence to an individual accused of a crime.

[T]he primary purpose of pretrial procedures is to achieve the
constitutional goal of a fair determination of every criminal
charge. At the same timehda standard recognizes that
promptness in reaching a determination is an element of
fairness. By emphasizing that all types of dispositions
whether by diversion,plea, or triad should be fair and
expeditious, the standard recognizes that most criminak case
are disposed of without trial, and that discovery procedures
should promote the fairness of those dispositions.

Subparagraph (ii) identifies the need to provide the
defendant with information sufficient to form the basis for an
informed plea. The infoned plea is crucial to the integrity of
the criminal justice system because a guilty plea waives the
defendant's rights to remain silent, to be tried by an impartial
jury, to beconfronted with the prosecutioritnesses, and to
present a defense.

On a moe practical level, a defendant who is-ill
informed about the circumstances of the case may make
judgments that are costly to the individual as well as to the
system. An overly optimistic view of the evidence may lead to
a wasteful trial, while an unduly pgimistic view of the
evidence may lead to a premature plea that is subsequently
challenged. The finality of guilty pleas is particularly important
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because a substantial majority of all cases are resolved by plea.

Exhibit 20, American Bar AssociationCriminal Justice Discovery
Standards § 111.1(a), commentary atpp 2-3 (3 ed. 1996) (footnotes
omitted).

In 2017, twenty(20) cases have been dismissed by the Court and zero
cases dismissed by the State, for failure to disclose evidenc&ate v.
Jaime Athony ValdezD-202-CR-20170451, the case was dismisseden
the State acknowledged that it had insufficient information to locate and
provide missing discovery, twenty days after the deadline set at the
scheduling conferenc&xhibit 38 The Court notedhat it did not dismiss at
the February 20, 2017arraignment, when the &e could not provide
discovery, and did not dismiss until the State could not provide the discovery
at the March 28, 2017 hearirigxhibit 38

The Court, in the case §tate vRenaissance Persingeb-202-CR-
201604077, entered an order explaining that the State twice ordered the
lapel video from the Albuquerque Police Department in December 2016, but
Albuquerque Police Departmeditd not respondExhibit 39 The defendant
represented that the lapel video contained statements from witnesses, video
of the scene, the condition of the alleged victim, and potentially statements
made by the defendarixhibit 39 The video was mentioned in the police
report and | i e éevalehceBxbibit39 Ehg \gdealwas notn t
available at arraignment or the scheduling conference. As a result, the case
was dismissed without prejudidéxhibit 39

In the February 20, 2017 order dismissiate v. Deven Nietd-
202CR-2016-03846, the Cort notedthe State had the lapel videos in its
possession since August 2016 but did not disclose them or request an
extension.Exhibit 40 The case was indicted on Novemb&; 2016 and
arraigned on February 3, 2017 (after the defendant failed to appdae
first arraignment setting on December 9, 201EXhibit 40 In State v.
Delano Whitney D-202-CR-201602530, the State failed to provide video
recordingsuntil two days before trialExhibit 41 In State v. Richard
Anthony GallegosD-202-CR-201501931, the case was dismissed after the
Court entered an order requiring the State to disclose a belt tape on or before
August 17, 201pand by the date ahe orde® November 10, 201® the
State had not compliedExhibit 42
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The DA6s Of f i ce msmisgsats ai arraignnteht adiie tod

failure to disclose evidence are fsta
dismissals does not supporfiaggering number of dismissal®No data is
provided to support a fAstagggmvey ngo i n

violations. If anything, the data supports the notion that the Court has
perhaps been too forgiving of the DAS®G
and ethical obligations to disclose evidentes likely that dismissals due to

discovery violationsncreased after the CMO becapgeor to the CMO, the

Court viewedHarper to prevent dismissals for all but the most flagrant and
intentional violations. It does not appear from the@@hd 2017 cases that
theCourfi mor e often thanssnoa cwaisle. 6si mply ¢

Two of the three cases specifically cited by #04.7 Reportat p. 15
were dismissed in 2015 under LRRO. In State v. Joseph Billy Gargi®-
202CR-201500061, the incident occurred on November 17, 2014, the
defendant was indicted on Januafy 2015, and as of arraignment on
February 2, 2015, niapel videos were produceBxhibit 43 This felonin-
possessiomase was not fBled, but the defendant was charged again for a
different crimé possession of a controlled substaham March 10, 2015
Exhibit 43 The second case was dismissednblte prosequion February
11, 2016 because a suppression motion was grantaurelated to the
CMO. Exhibit 43

The DA6 s  Oflsb citesé&tata v.Theodore Koziate D-202-CR-
201501046 In Koziate, the cas was dismissed at arraignment because the
State failed to produce 911 recordings and CADs at arraigniembit 44
The State filed a motion to reconsider and explained that at arraignment, the
State had received the evidence and was in the processpwhg it to
provide to the defendanbut the Court refused to-eall the caseExhibit
44. On May 29, 205, the Court denied the motion to reconsi@¢hibit 44
The case was +imdicted on June 6, 201&xhibit 44 Comparelndictment
dated April 16, R15with Indictment dated June 6, 2015.

The DA6 s Of f i c eétata V. Dioo GasiasDe282-CR-2016
01369, in whichte defendant was charged by criminal information on May
5, 2016, anchn amended criminal information was filed on June 22, 2016.
Exhibit 45. At arraignment, the defendant informed the Court that lapel
videos had not been received and the Court dismissed theExduiait 45.

The State filed a motion to reconsider, and set forth that at arraignment, the
State had requested the Court touieg] the defendant to file a written
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motion, so that the State could have an opportunity to investigate whether
the discovery had been providdekhibit 45. After the dismissal, the State
discovered that the discovery had been provided, contrary to thenddfa nt 0 s
statement at the arraignmeEBihibit 45. The Court reinstated the case, and

it was eventually resolved by plea agreemErhibit 45.

The2017Reportalso cites to a number of cases in which it is alleged
that the Court failed to examine theileg i macy of the def end:
di smi ssal and Anrefl exively jump|[ ed]
di smi ssi nZ01l7Rdpertatpm $586. TheDAG s Of f Btatee ci t e s
v. Terri EaglemanD-202CR-201402553 wi t h t he parent het.
court grants oral motion to dismiss when defense counsel says he cannot get
surveill ance 2017 Repat attpo 15.plh EEagleman the
defendant was indicted on June 4, 2014, for shopliftiéghibit 46.
Defendant was arraigned on June, Z8014. Exhibit 46. On December 4,
2015, the defendant filed a motion to dismiss because surveillance videos
had not been produceBxhibit 46. On Januarni4, 2016, the Court entered
an order requiring the State to produce the surveillance videbdhit 46.
Themase was dismissed on Defendantds o
January 28, 2016, because the State
prosecuti on @&Xhibitt46 If the State in the201]7 Rdpaoris
correct, and the case was dismissed beddesdefendant could not open or
play the videos, that dismissal resulted from the Stagteevious failure to
produce the videos for eighteen months prior to the dismissal order.

In State v. Lisa Garber D-202-CR-201503119, the case was
dismissed becaes t he St ate failed to produce
directed bxhilbt B7e Pre@ausly, the Siate had not provided
disclosures at arraignment and the Court ordered the State to provide the
requested discovery by the scheduling confereixigbit 47. In the ensuing
18 days, the State did not provide the discovery. 20/ Responsatates
only that the defendant could have examined the evidence at any time
pursuant to a speed order. ThA6 s Of fi ce offers this c:
havinghadi | i t & th ien gnfeu | Oppor the Btatdkhgwewerp r e s p ¢
was ordered to produce the informati@hj d n o't comply with
order, and did nobffer an explanation.

The defendanti®t at e v . | D-20/CR-@204. 502748, veak |

indictedon October 20, 2015. According to the defendaatdiscovery had
been provided as of January 11, 20&E&hibit 48 The State did not file a
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response, and the Court held a hearing on January 21,2¢1ibit 48. The
Court entered an order dismissing tlase on the same ddyxhibit 48. The
case was not féled. Exhibit 48.

In State v. Joseph HirschfielD-202-CR-2016:01504 the defendant
was indicted on May 16, 20]1&nd arraigned on May 31, 201Bxhibit 49.
The case was dismissed on July 15, 2Qisgause the State had failed to
produce lapel videos on the date afraignment or at the scheduling
conference on July 12, 2016, six weeks lat&ixhibit 49. Before the case
was dismissed, the defendant was charged with another crime, which was
also dismised for failure to abide by the CMOn that case, failure to
provide pretrial interviewsExhibit 49. A third case was charged in March
2017 for a drug possession charge thatdated the original indictmenn
D-202-CR-201601054, but that case was dissed bynolle prosequidue
to witness unavailabilityExhibit 49. Four other cases are currently pending
against the defendant, but the original chatgggenot beenbrought again
by the StateExhibit 49.

TheDAG s Of f i c®atelvavevin Sisnes, B-202CR-2016
03564 and describeshe casea s Al d]ismissed because
disclosed, even thougBtate demonstrated that video had never been tagged
into evidence and had been deleted by offic8017 Reportat p. 16. In
Sisnerosthe deéndant was indicted on November 2, 2(dred arraigned on
November 14, 201@&xhibit 50. The defendant filed a motion to suppress on
November 28, 2016Exhibit 50. In the motion, the defendant quoted the
police report as stating that the officer recordeel éntire incident on the
digital recorder, and another officer reported tagging in his lapel camera
footage into evidenceExhibit 50. The recordings were not disclosed.
Exhibit 50. The State, in its response brief, acknowledged that the prosecutor
failed to notice an email from law enforcemeont the date of arraignment,
indicating that disclosures were ready for pick up on that Bakibit 50.
The State attached the recordings to its response brief and requested the
Al east nbtair @ ho s kb entify itd desiredsanction.Exdibit 50.
The Court dismissed the cagexhibit 50. The case was not-fded.

TheDA6s Of fice posits that these ffail
resolved by nda simple discussion bet
amont o f 2007 Rpert, abp. 16. TheDAG s Of fi ce provi de:¢
for this supposition. The State controls when a case is filed and thereby
controls when the discovery in its possession will need to be turned over to
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the individual who has been accusgda crime. Inmany case, the State
was given additional time, beyond arraignment, to turn over the discovery
and it did not. In some casethe State wasrdered to turn over the
discovery and it did notn other cases, the State had the evidenceadlall
when the case was dismissed, but did néfileethe chargesThe DAG s
Office does not explain why removing the sanction frihra CMO will

result in greater compliance or why a discussion between the parties will
result in disclosure when orders oét@ourt and rules demanding disclosure
have not been completely successfuhchieving the necessary disclosures

Although the failureto-disclose dismissalbave decreased in 2017
thus far, problemsontinueto arise from poocommunication between the
DA6 s Of fthedéleuquargue Police DepartmedtheCour t 6 s revi ew
dismissals indicates the Court often waits far beyond arraignment to dismiss
a case wh discovery problemsFurther, the question arises: why are some
dismissed cases-filed and dhers are not? Casearnxlearlybesuccessfully
re-fil ed if theabsent discovery igbtained, such as iKoziatek in which the
new case was +@dicted almost immediatelyAdditionally, improper
dismissald those in which the Court is misled about thetustaof
discovery are not wihout remedysuch as in th€asiascase wherein the
Court granted a motion to reconsidédther cases have utilized the appeals
process. With respect to the difficulty obtaining evidence from law
enforcement, it is not clearotv alleviation of the current deadlines will
solve that problem or smooth the flow of information.

5.  Scheduling Conferences

In 2016, thirteen (13) cases were dismissed for failure to have a
scheduling conferenc@ne case wadismissed in 2017 solely fdailure to
have a scheduling conferendeis clear that dismissdbr failure to holda
scheduling conferends fairly unusual

The defendant ibtate v. Matt SwalwelD-202-CR-201303136 was
indicted for seven counts on July 1, 2048d went to tal in February 2016.
The jury hung on three counts, one count was dismissed by directed verdict,
two counts were severed, and a final count was dismissedllegyprosequi
Exhibit 51. After the trial, the State took no actiontédke the severed counts
or hung counts to trialExhibit 51. Eventually, the Court set a scheduling
conference for July 28, 201Exhibit 51. The Court dismissed the remaining
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count s on the defendant s motion fo
conferenceExhibit 51. The charges we not refiled.

The court reset the scheduling conference four timesState v.
Matthew Martin Sanchez D-202-CR-201304239. Exhibit 52 The
defendant 6s competency was evaluated and
be competent in February 201Exhibit 52. The parties stipulated to a
continuance of the scheduling conference until June ZBgdibit 52. The
notice of the June hearing was returned undeliverable to defendant, but the
hearing was reset for Juligxhibit 52 The parties stipulated to vacdte
July hearing and it was reset for Septemlaghibit 52 Another notice to
the defendant was returned undeliveraBhibit 52. No actionwas taken
until the matter was assigned to the special calendar in February 2015 and
after that, no action wasken until the prosecutor withdrew in June 2015
and a new prosecutor was substituted in July 2&E¥hibit 52 A new
scheduling conference was set for August 2015 and the case was dismissed.
Exhibit 52 The charges were not-fiéed.

The scheduling confenee was not held for sixteen months after
indictment in State v. Ernesto Joe Gallego®-202-CR-201402353
because the defendant was in federal cust&dghibit 53. In State v.
Christine Lucero D-202-CR-201402833, the defendant was indicted on
June 182014 and the case moved along until it was assigned to a CMO
calendar in February 201&xhibit 54. After that, counsel was substituted,
but nothing else happened until April 7, 2016, when the Court dismissed the
case for failure to schedulExhibit 54. State v. Antoinette Werit®-202
CR-201402893 followed a similar trajectoryas did State v. James
Gaebelein D-202-CR-201402959 (cited by th&®Ad s Of f Statey. and
Alfredo DelgadeGarcia, D-202-CR-201402669 Exhibit 55. See alsdtate
v. Dominic Shuler, D-2022CR-20152603 (delay of 138 days between
arraignment and scheduling conferencgjate v. Tommy Hutchinso-
202-CR-201502589 (delay of 60 days between arraignment and scheduling
conference)State v. Roberto LinBReyesD-202-CR-201503348(137 days
elapsed between arraignment and dismissal for failure to request scheduling
conference)State v. Pascha Dean Eagle Tdil-202CR-201600796 (175
days between arraignment and stipulated dismissal for failure to hold
scheduling conferenceftatev. Justin Lollis EdwardsD-202CR-2016
02781 (73 days delay between arraignment and dismissal).
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The case ofState v. Wesley Towned-202-CR-201600383,
presented slightly different circumstancéghibit 56 The defendant failed
to appear at the schduhg conference and was arrested and held in custody.
Exhibit 56. After the arrest, the State failed to request a new scheduling
conference within thirty days and the Court dismigkedmatter, noting that
it i s Athe Stateds ridloExpbitbThdchdrgesy a de
were not refiled.

TheDAG s Of f StateevMaria AndradePina, D-202-CR-2015
00479 and State v.Gaylan Marie Crayton D-202CR-201602503 The
AndradePina case was dismissed December 23, 2015. The defendant was
indicted on Februarg2, 2015 and arraigned on March 2, 20Exhibit 57.
TheDAGs Of fice notes that the case was
twice requested a scheduling conferer@l7 Reportat p. 12. The first
request, however, was October 20, 204Bd the second request was
December 10, 201%Exhibit 57. The first request for hearing occurred 232
days after arraignment.

Craytonwas the only 2017 dismissal for failure to hold a scheduling
conferenceln Crayton the defendant was indicted on Aug8, 2016 and
a waiver of arraignent was filed on August 25, 201&xhibit 58 The
scheduling conference was noticed for February 24, 2017, 183 days after
arraignmentExhibit 58  Accor ding to the defendant
defendant was initigl arrested on this matter on September 6, 2@b8
released on September 8, 2015, R@RKhibit 58 The Court dismissed the
case on February 14, 2017. The charges were tiib:de

These cases involved unusual circumstances and generally
extraordinarydelay. Fourteen cases out of thoudanhardly constitutes a
patternthat justifies abolishing or severely watering down the provisions of
the CMO.Eliminating the 36day scheduling conference requirement would
not have changed the outcome in most ofdhemses and thieA6 s Of f i c e
fails to explain why so many of these charges were not brought again, if they
were otherwise ready to proceed to trial.
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6. Deferred Sentencand Conditional Discharges

The Court dismisses cases for reasons other than sanotidack of
evidence, including cupletion of a deferred sentence or satisfaction of the
terms of aconditional discharge

As part of the pleabargaining process and under certain
circumstances, the parties can agree to suspend a criminal sententtes until
defendant completes a period of probation. If the defendant successfully
completes probation, the court may dismiss the charges and the sentence. If
the defendant violates the terms of his or her probation in any way, the Court
may order the defendata serve the sentence in full. This process is called a
fdeferred sentence. o0

A conditional dischargas similar to a deferred sentence, but a
defendant who receives a conditional discharge is not convicted of the
crime. For certain offenseshé defendanpleads guilty or no contest to the
charges, buho conviction isentered unless the defendant violates the terms
of the conditional discharge.

In 2016, the Court dismissed 369 cases as a result of the defendant
successfully completing a conditional disege or a deferred sentence. The
State dismissed hyolle prosequi6 cases because the defendant completed
pre-prosecution probation and an additional two cases generally because
supervision was completed. As a result, of the total 2787 cases dismissed i
2016, 416 or 15%d were dismissed because the defendant successfully
completed probation.

In 2017thus far the Court dismissed two cases based on completion
of probation for a deferred sentence or a conditional discharge. The State
filed a nolle progqui in one case specifically related to a conditional
discharge. The State filecholle prosequisin a number of other
circumstances related to early resolution:-pr@secution plea agreements
(10), restitution paid by the defendant (3), and counseling @r eatment
sought by the defendant (1).

7.  Win by Default

The United States Supreme Court has explainedlisiaict attorneyg
are not ordinary parties to lawsuit but instead
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a sovereigntywhose obligation to govern impartially is as
compellingasits obligationto governat all; andwhoseinterest,
therefore,in a criminal prosecutionis not that it shall win a
case putthatjusticeshallbedone.. . . It is asmuchhis duty to
refrain from improper methods calculated to produce a
wrongful convictionasit is to use every legitimate meansto
bring abouta justone.

Berger v. United States 295 U.S. 78, 88 (1935). The American Bar
Associationexplainsthat A T hpemary duty of the prosecutoris to seek

justice within the boundsof the law, not merelyto ¢ o n v Extibit. 56,

AmericanBar Association,Criminal JusticeStandardsfor the Prosecution

Function 83-1.2,atp. 2 (4th Ed.); seealso Connick v. Thompsoin63 U.S.

51,6566 (2011) (guoting La. State Bar /
Art. 14,8 7 (1985)).,According to the ndaspiratioc
NationalDistrict Attorneypo s Associ ati on,

The prosecutor is an independent administrator of justice. The
primary responsibility of a prosecutor is to seek justice, which
can only be achievedylithe representation and presentation of
the truth. This responsibility includes, but is not limited to,
ensuring that the guilty are held accountable, that the innocent
are protected from unwarranted harm, and that the rights of all
participants, particalrly victims of crime, are respected.

Exhibit 60, NationalDistrict At t o 15 AssqgciationNational Prosecution
Standardsat p. 2 (3d ed.)

To that end, prosecutors have special duties under the New Mexico
Rules of Professional Condd, including the equirement (1) to only
prosecute charges that the prosecutor knows are supported by probable
cause; (2) to make reasonable efforts to assure the accused knows of the
right to counsel and knows haw obtain counsel; (3) to timely disclose to

the defendana | | known =evidence that At ends
defendant or mitigate the offense; (4) to refrain from unnecessary prejudicial
public comment ; and (5) to promptly d

reasonable likelihood that a convicted def@m did not commit an offense

of which the def eRoleE808 NMRAsSTheccominali ct e d.
proceeding is not about a fAwino for
evidentiary showing that the accused person is actually the person who
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committed a crime . Moreover, courts have special obligations to ensure that
speedy and prompt resolution of criminal cases; timely justice benefits
defendants, victims, and the community at large.

The DAOG s Of f i c ethe n€MO nhasaresulted in criminal
defendhnt s fAwinning by defaulto and has
take no action and instead wait for the prosecutors to miss an arbitrary
deadline, which will result in dismissal. Review of the dismissed cases does
not show inaction on the part of deferaorneys and often demonstrates
difficulties the prosecutors are having with disclosing the evidence that
supports the charges, ensuring that the defendant is present at hearings,
moving the case forward, and securing interviews with necessary witnesses.
These di smi ssal s ardeandneitheriaaddrwictionia f or
Awno fDAD s flicAl &eeExhibit 59, Criminal JusticeStandardsfor
the ProsecutionFunction § 3-1.3 ( i T prasecutorgenerally servesthe
publicandnot any particulargovernmentagencyaw enforcemenbofficer or
unit, witnessor victim.o ) .

A conviction is a determination by a jury that the evidence proved the
accused guilty beyond a reasonable doubtodrtd i s mi s s al I S not
for theDAOG s ffic& A courtdismissl is generally an acknowledgement that
the case is not yet ready to be brought to the jury and that more time is
needed to sort out the immensemplexities that are oftemvolved with
orchestrating a criminal prosecutio@riminal Justice Standardsfor the
ProsecutionFunction 8 3-5.4, at p. 25 ( After charges are filed if not
before, the prosecutor should diligently seek to identify all information in
the possession of the prosecution or its agents that tends to negate the guilt
of the accused, mitigapt t he offense <charged, I mp e
witnesses or evidence, or reduce the likely punishment of the accused if
convicted. 0) .

TheDA6s Of fice argues that di smi ssal
criminal justice reform and citeur cases involwg defendant Nicholas
Tannerthat were dismisse®017 Report a pp. 1718. Mr. Tanner had six
cases pending the time period cited by theA6 s  Q fSthte ¢ €anner
D-202-CR-201403784 (shoplifting, attempted receipt of stolen property);

State v. @nner, D-202CR-20143884 (nonresidential burglary)State v.
Tanner D-202-CR-201403976 (shoplifting); State v. TannerD-202-CR-
201403989 (possesmn of a controlled substance&tate v. TannerD-202-
CR-201404374 (unlawful taking of a motor vehicldattery against a
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household member);

(shoplifting).

andState v. Tanner D-202-CR-201500491

Tanner Cases

Case Number

Important Dates

Reason for
Dismissal

D-202CR-2014
03784

8/12/14 Indicinent
8/18/14
Arraignment
2/9/15 Mt Dismiss
2/9/15 Dismissal

Failure to provide
discovery at
arraignment

D-202-CR-2014
03884

8/15/14 Indiciment
8/22/14 Arraign
10/29/14 Nolle

Best interests of
justice

D-202CR-2014
03976

8/21/14 Indictment
9/2/14
Arraignment
2/2/15 Mt Dismiss
2/2/15 Dismissal

Failed to provide
lapelvideos, belt
tapes, recorded
statements, prior
criminal history,
CADs, surveillance
videos, a complete
witness list

D-202-CR-2014
03989

8/22/14 Indictment
8/29/14
Arraignment
1/20/15 Nolle

Insufficient time to
complete chemical
testing

D-202-CR-2014
04374

9/12/14 Indictment
9/22/14
Arraignment
319/15 Dismissal

Failure to produce
three videos
collected by police
before the
scheduling
conference

D-202CR-2015%
00491

2/13/15 Indictment
2/20/15
Arraignment
3/17/15 Dismissal

Failure to provide
initial disclosues

In the2017Report theDAOG s

of fic

60

e dtwoecasesrihatithe State e
dismissed bynolle prosequiand additionally does not note whether Mr.

t

h



Tanner was in custody during the pendency of these cases. Mr. Tanner has
had four additional caseded against him since the last case cited by the
DAGs Offi ce, I n addition to a motion
granted. Exhibit 61. Three of the other current cases are stayed for
competency determinations.

The CMO did not cause Mr. Tannerdommit additional crimes any
more than the Stateds dollecprosequoansed o di s |
him to commit more crimes. The State must disclose the evidence it intends
to use to prove the charges against a defendant, and in three of the four
dismissals, the State failed to turn over evidence within four to five months
of arraignment. Extension of the time period or elimination of a meaningful
consequence if the time period expires will not cure the problems with the
St ateds f aielidencethatitsshodld heve In dsspessession at the
time the crime is charged.

The State implicitly realizes the benefit of dismissal every time it uses
the nolle prosequiprocess. Thawolle prosequiprocess allows the State an
out when it cannot procddurther foranyreason. The defendant is required
to continue to retain a defense attor
justice process s@eGm@méDIi NFeos arseqmudtr eso at
procedural requirements. In some instances, the Sisge these very
proceduresas leverage to encourage pleagotiations. Numerous casae
filed by criminal information and then dismissedith the intention of
proceeding to grand jury if the defendant will not accept a plea agreement.
This procedure usedé resources of the Court and both parties, but is
acceptable and permissible under the rules.

TheDA6s Of fice maintains that the St e
dismissed without prejudice, that resources are expendedndice cases,
andtheiwmol ved parties must freinvest the
no good220l&Repmroatp. 18. The State is not required to empanel
a grand jury to indict cases, but may irgteproceed viacriminal
i nformation processo0 Jheuldfbetgteatil
the work that has already been donethat should have been done, during
the pendency of the first case. The remedy of dismissal without prejudice is
designed to impose the least burden: no evidence is excluded andtig®e par
may continue forward.
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To achieve fAmoving for waissddptheaf t er
Court created amexpalited track for casedismissed for violationsfahe
CMO. The Court set up a special preliminary hearnradendad separate
from the other two preliminary hearing days aready provided to the DAG
Officed for just this purpose; it set aside twayd each week whereby the
D A 6 $fice@ould bring to preliminary hearing any cases dismissed because
of the CMO. TheDAG s Of f i cteusdaltl@scekpetrd ¢ratk claiming
the office could notdentify which cases hadbeen dismissed based on the
CMO and becauseany ofthose cases are not beingfited. The DAG s
Office insists that the CMO has failed to reduce the backlog of caskasbut
instead shifted the backlogtotbA6 s Of fi ce becamese ¢t he
require the State to delay indicting
I's fully gathered and r e 2@yRegomatbe pr o
p. 20. The CMO, however, was only ever going to decrease backlog
generally if deadlines were imposaad enforced such that cases efficiently
moved through the system at every stalye. experience or evidence
suggests that removing the déaes will promote the efficient use of
resources or time

8. Plea Deadlines

The number of cases that are resolved pbgas has nogenerally
significantly dropped since the introduction of the new calendar in 2015.
The number of tria has increasedprimarily because cases are moving
through the system faster and there was a backlog of cases to bédutied,

the numlier of cases resolved by plea remains high. T s Of fice
mai nt ains that pl ea deadlines are so
no choice but to proceed to trial if no plea is reached béfdtee deadl| i ne
2017Report at p. 20. No support, howeavyas providedby theDAG s Of f i c e

to link the plea deadline tonaallegedreduced number of plea agreements
and an increase of trials

Plea deadlines are critical to successful operation of the CMO both
because they allow the Court to determine whidckgmwill go forward and
how to provide judicial coverage to ensure all trials are heard, and because
they allow the Court to control jury costs. Moreover, the CMO provides the

" The number of pleas in cases that weregassl to the special calendar was lower, but
that universe of cases, assigned to the special calendar because of their age, often
involved unusual circumstances or extreme delays.
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judge with some flexibility to extend plea deadlines; that flexibility has been
used by the judges to extend plea deadlines where appropriate under the
specific circumstances. Some judges also allow the parties to submit an
unsigned but agreedo, plea agreement by the plea deadline so long as they
represent as officers of the Cotlrey have reached an agreement.

The research has shown that firm deadlines encourage plea agreements
because the parties know that the case will move forward for either side
without delay if deadlines are not met.

In this reality, it is vitally importat for the court (especially all
judges and staff) to create the expectation that a scheduled
hearing, conference, or trial setting will not only occur when
set, but will substantially contribute to the progress of the case
toward disposition. When that jgectation is commonplace,
lawyers will prepare in earnest for the event, cases will resolve
earlier, and the court and parties will have more time to
concentrate on the smaller number of complex and problematic
cases that require more preparation and @bien

Because most cases are disposed by plea or settlement,
reasonably firm trial dates will produce earlier pleas and
settlements as well as encourage trial preparation in cases that
cannot be resolved by other means. National research shows
firm hearing and trial dates are associated with shorter tones t
disposition in felony cases.

In 1982, court researchers studying the pace of litigation in a
series of trial courts concluded that case delay and the speed of
disposition for both @il and criminal cases was not singularly
conditioned by court structure, resources, procedures, caseload,
or trial rate. Rather, speed and backlog were largely
determined by the established expectations, norms, practices,
and informal rules of behavior pfdges and attorneys. In other
words, court systems become accustomed to a given pace of
litigation. In courts where the practitioners expected cases to
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be resolved in a timely manner, they were resolved faster.
Expectations for timeliness were associatdtth the degree of
timeliness.

Exhibit 5, at pp. 1618. These are the reasons that the CMO was initially
adopted and the structured and enforceable deadlines were included.

Defendants are further unable to meaningfully assess the benefits of a
plea ageement if the evidence on which the State intends to rely has not yet
been disclosedAnecdotally, the reasons that defense attorneys are waiting
longer and longer to engage in plea agreements is $®d¢ha conviction
rate at trial is low (44% accordingt o t he D® amsd beddusei c e
prosecutors appear to have fairly little authority to engage in negotiations
early on in the process.

TheDAGs Of fice maintains that def ens
system and simply wang for prosecutors to violatthe CMO and for the
cases to be dismissed. This argument presupposes that the prosecutors will
likely not be prepared to take a case to trial and will not be able to meet the
deadlines. This argument also assumes that a defendant benefits
tremendously fromcharges that are dismissed without prejudice. The
charges cabe, and often are, quickly f#led. The charging, or reharging,
decision is completely within the discretionof A6 s Of f i1 c e.

VIIl. CONCLUSIONS: A NEED FOR A COMMUNICATIONS
PLAN AND THE QUESTION OF ALLOCATION OF
RESOURCES

The Courtdés analysis of the data co
CMO is working; it has led to cases being brought to disposition more
efficiently and fairly; (2) dismissals by the Court often occur after repeated
fal ures by the DAGs Office to comply w
whether by the DA or the Court, are not CMO relai@d;most dismissals
are without prejudice and the case can béled whentheDAS6s of fi ce
ready to proceed; and,)(fhe unddying discovery and witness problems
that existed prior to the implementation of the CMO continue to exist and

8See https://wwwabgjournal.com/993742/etarrez-to-reduceprosecutionfocuson-
worstoffenders.html
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cases continue to be brought into the justice system prior to beauyately
investigatedy t he DAG6s office

Di scussi ons at otplrsed T &M@ awed k sthh at
problems primarily center arourtdh e  Dfficé gbtaifingevidence from
the Albuquerque Police Departmégnti A P. DLOBD indicated itsees very
few problems with discovery in cases involving either State Police or the
Bernalil o Count y S htleoserpioldlem$ are génerllly lanted to
cases in which APD is the investigating agendyjhe Court has repeatedly
asked both APD and the DAGs Office f
barriers to exchanging information; it doast appear that either office
entirely understands the breakdown in communication. The Court has
suggested mo v i-fnigl etdto syt dimMmpeamch as i
jurisdictions and suggests that this general thmstablishing better
communication andhe exchange of information between APD and the
DAGs OWwduld dee a useful topic t@ddress at the CIJCC. This
inefficient exchange of informatigrnowever,cannotbe solved by changes
to the CMO.

I n fact, the Courtds r edespgevthe of t he
sanctions provision of the CMO, the Court has granted numerous extensions
of discovery deadlines in 2016 and 2017, often to address discovery
problems arising from the failure of
information The reasonaél conclusion to be drawn from the continued
failures to disclose evidence and locate and make available witnesses is not
that the deadlines should be extended or that sanctions should be loosened,
but rather that stricter deadlines and stricter Court adicer to those
deadlines is warranted.

Many of the problems identified in the 20Reportappear to e
largely related to how th® A6 s  @hobsescte allocate resources and
identify pr i ori ti es. The DAG s Of fice ackn
policiesand procedures within the office is necessa®i7Report at p. 21.
The Court has nevertheless noted a reduction in the use of many prosecution
tools, including the Early Plea Program, specialty courts, and the criminal
information/preliminary hearing pcess.

Further, a review of defendants placed on pretrial services at felony

first appearance indicates that only approximately 10% of defendants on
pretrial services have their case indicted or bound over within thedaxty
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time limit. Exhibit 62. After the expiration of the 6@ay time limt (or 10

day, depending on the applicable time limit), the case must be dismissed
pursuantto Rule 7202. This means that mangases are being dismissed

prior to the case even cominmder the purview of the CMQyhich is a

waste of resourcésnotonl y t he r e s o ufiice balsodf t he LC
LOPD and the courts, whiabperate pretrial services.

The Court has further observed in recent months thdD&©fficed s
priority in its allocation of resotces appearto be on filing pretriadletention
motions. As of September 18, 2017, the State filed 48&indictment
motions for pretrialdetention all of which require an expedited hearing
Exhibit 63. This requires a great deal of resourcesnfrall of the juste
partners.The Court currently holds detention hearings for between four and
eight hours, five days a weelcach of those hearings requires Court
personnel, a DA, and someone from the LOPD.

Of those431 motions, 186 have been grante#3%). Exhibit 63.
Many of these motions are filed on defendants who have low Public Safety
Assessment risk scores defendants who have other charges and are
alreadysubject to conditions of release that could be modifiedevoked
rather than resorting to preventigdetention motions Other motions are
withdrawn immediately prior to or at the heariray are on cases that the
D A Office later nolles fails to indict within 10days, or pleas toa
misdemeanor Still other motions are filed on cases where a defendant
already incarceratédand will not be released prido trial in the current
cas® in a facility such as the Department of Correctionsnothe federal
system.The Cour't 'S not suggesting that
exercise its authority to bmnpretrial detention motions in appropriateses;
the Constitutional Amendment provides an important mechanism that can be
used by the DAGs Offi ce tdoesihhavevpr, ensur
appear t s @ffice tdulé mobelelfectively allate resourceby
instituting a better review of the cases on the femd of the process.

The Court is willing to assist with moving cases through the system
and toward resolutim The solution, howeveshould not be to engthen
timelines and relax accompanying deadlins. Each criminal justice partner
must play its role to the best of its ability and must allocate its scarce
resources in such a manner to reach the common goals of comisaieily
and individual justicdor both victims and defendants
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IX. CMO REVISIONS

As previously stated, the Court does support modification of the
CMO. In an effort to be a collaborative member of the justice community,
the Court conducted this lengthy analysis to congtueiconcerns raised by
the DAG Of f 1 20E/ ®Repord requiring hundreds ohour® as well as
engaging in an extended dialogue with the other members of the CJCC over
the course of manin-personmeetings and telephone discussions.

After consideringthe input and concerns of the various justice
partners, the Court has agreed not to oppos®icemodifications of the
CMO and offers anodification of its own, should the New Mexico Supreme
Court choose to modify the CMO.

A.COURT" S PROPOSED MODI FI CATH+ON TO
EXPEDITED SCHEDULING OF TRIALS FOR P ERSONS
DETAINED PURSUANT TO RULE 5-409NMRA

Rule5-<4 09 provides for nHdnexpeditedo sc
detained pending trial. That Rule, however, does not specify how
fiexpedited should be determined. The Court suggests that the CMO be
modified to include language requiring a judge to consider the detained
status of the defendant when setting cases on a trial track. As the CMO is a
case management order, which specifically deals with the scheduling of
cases for trial, the Court believes suadhireclusion is appropriate.

Specifically, the Court suggests LRBP8 be modified to read:

(G) (38) Case track assignment required;
factors. At the status hearing, the court shall determine
the appropriate assignment of the case to one of three
tradks. Written findings are required to place a case on
track 3 and such findings shall be entered by the court
within five (5) days of assignment to track 3. Any track
assignment under this rule only shall be made after
considering the following factors:
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(a) the complexity of the case, starting with
the assumption that most cases will qualify for
assignment to track 1; and

(b) the number of witnesses, time needed
reasonably to address any evidence issues, and other
factors the court finds appropriate tistthguish track 1,
track 2, and track 3 cases; and

(c) whether the defendant is preventatively
detained pursuant to a 5409 motion, and if such a
motion has been grantedthe case will be set on the
most __expedited track as is _reasonable after
considering (a) and (b) in this section.

*kkkkk

(G)(4)(c) Track 3; deadlines for
commencement of trial and other evenkor track 3
cases, the scheduling order shall have trial commence
within four hundred fiftyfive (455) days of
arraignment, the filing of avaiver of arraignment, or
other applicable triggering event identified in Paragraph
H, whichever is the latest to occuarcept that no case
may be set past three hundred and sixtfive days
(365) where the defendant is preventatively detained
pursuant to_a 5409 motion absent a request by
defense _counsel. The scheduling order shall also set
dates for other events according to the following
requirements for track 3 cases:

B. CMO CHANGES PROPOSED BY OTHER PARTIES

The Court hasigreed not to ogse certairotherchangegproposedy
the parties. The agreement not to oppose changes does not signify the
Courtods belief that those changes nee
Courtdéds willingness to work wthe h i ts
changes suggested do not impact the operations of the Court and thus the
Court takes no position on the change. In other cases, the parties have
indicated their belief that said change will help them comply with the CMO
in a more effective way.
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Otherchanges proposed by the parties are opposed by the Court. Most
of those changes have to do with either limiting judicial discretion,
weakening sanction provisions, or creating frameworks which the Court
believes are unrealistic.

1. District Attorney Proposed Changes Not Opposed by the Court
The District Attorneyods final

Proposed Revisions to Second Judicial District {38 The Court has
agreed noto oppose the following changes. Changes are referred to by the
current number in LR308, exceptwhere he provi si on 1 s
that did not previously exist in the CMO.

a. ProposedChange toLR2-308(C)(1): extendsthe time limit for
arraignmenof out-of-custody defendants and-eaustody defendants
(not in MDC custody)to 15 days. The proposed chargeps the
arraignment for defendants-austody at MDC at 7 days.

The Court 63he RAG P o Ahias indcaed that the
extension of thigime limit will help it comply with its discovery
obligations as well as with the timely transport of individuals held
out-of-county. Bernalillo County opposed the extension of the time
limit for defendants held at MDC, aridis duel time limit is thus a
compromise between multiple justice partnefidhe Court noteghat

this deadline maybe longer than the deadline contained in NMRA 5
303 for cases brought through preliminary hearing; Rul@03%

Ppr or
October 2, 2017. See Exhibit 64, Sec ond Judi ci al Di str

a

N

count s from t he I nf or maed regigsion wher e :

counts from the filing of the birdver order.

b. Proposed Change to LRI8(C)(2), D(1) and (D)(2) extendsthe

ti me for t he DAO s Of fi ce ftan make

time limits and rephrasdke discovery language in (D)(1).

The Court 6Tsh eRelsApbosn s@f fi ce has sugg:¢
additionaldatyiome aisesit1®@ make discov

agreed not to oppose said changmovided the deadline for

di scovedaybdbncaé@s remains unchange

also prefers the new wording in (D)(1). The Court does not believe

t hat t he new wording substantivel
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obligations and thus does not object to the change in wordihg.
Court does opposdehe removal of the language requiringrreunt
witness contact informationthie DA has proposed moving this
provisionto the continung duty section in LRzB08(D)(4).

c. Proposed Change to LR3D8(G)(4)(a)(vi), (G)(4)(b)(vi)), and
(G)(4)(c)(vii): creates a deadline for the requesting and coroplef
witness interviews.

The CourtéoBotRrs pOPHDe and t he DAOGs
suggested the inclusion of deadlines for interview requests. The
Court does not oppose the inclusion of some sort of deadline for
requesting interviews, so long as t@eurt has the discretion to set
faster deadlines (i ncLR2B8@(®6).n t he
Many of the Criminal Judges already include such a deadline in their
Scheduling Order. TheCourt takes no position on the actual
deadlines or the additiohlanguage contained in these paragraphs.

d. Proposed Change to LRID8G)(6): lengthens he fiextensi on ¢
provisions, specifying the Court may set shorter deadlines within its
Scheduling Order for pretfianterview requests, and addisat the
conso dati on of cases for a plea gene

The Court 5Tde (R@Etdpes mosoppose tleagthening of
the extension of time provisions becausthat decision is
discretionary andantinues to require good caudéne Court further
does notopposethe plea consolidation provision, becausgch
consolidations are already generally considered good cause.

e. Proposed Change {#)(5) and (6) revisesthe triggering language
for a nev Scheduling OrderThis provision essentially widenthe
scope of the triggering language for warrants and arrests.

The CourtdBFheRebhposnnsOf fice believes
more flexibility for the Court to enter a new Scheduling Ondeder

certain circumstancebor example, the revised provisgpermitthe

Court to enter a new Scheduling Order whefifaalure to comply

warrant has been issued. The Court is unlikely to enter a new
Scheduling Order for modifailure to complyp warrants because

those warrants do notffact the ability to go forwad to trial.
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Nevertheless, the Court does not opposeréwesion because the
proposedanguage is discretionary in nature.

New LR2-308()(3): requires motions for sanctions to be made in
writing in most instances.

The Cour t d6The Rertsdpemot ®ppose this provision so

| ong as it I nittheubdses or thehneotiors \was aral t
reasonably could not haveele n known pr i oMostt o
sanction motions are already made in writexgept, generally, when
the underlying basis fothe motiononly becomes apparent at the
hearing (for exampl e, when t he
reports or interviews and that failusediscovered ahe docket call or
trial).

New LR2-308(1)(5) prohibitsthe Court from imposing a sanction for
failure to transport except where said failure is attributable to the
DAGs failure to properly file a

The Cour t 6 §he Raud goesnnsteoppose this revision
becausats review of the dismissals indicates that sanctions for failure
totrammport rarely occur (1falecktsfdeat he
transport order(2) filed said transport order extremely late, (@)

filed an incorrect transport order (usually indicating the defendant is
held in the wrong jurisdiction). Moreover, masismissals for failure

to transport occur after mul tip
Court concurs that a dismissal for failure to transport is generally
improper when that failure is a result of some extraordinary
underlying circumstance, such asadure to transport that is a result

of vehicle brealdown or prisoner escape. The Court notes that its
review of the dismissals indicates the Criminal Judges are not
currently dismissing cases in such casegardless of the inclusion of
this provision.

New LR2308 ()(4A)(b) t hi rd paragraph which
order of dismissal with or without prejudice or prohibiting a party
from calling a witness or introducing evidence shall be in writing and
include findings of fact regarding the movipgar t y6s pr oo f
courtodos consideration of the abo
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The Cour t 6The (Retsgenerallppposesthe inclusion of
fithe exclusion of witness or evidemcén the dismissal sanction
provisions,but the Courtdoes not oppose the reqog of a dismisda
to be in writing. Nor does the Courppose the requirement that the
C O U r tddér scontain factual findingsThe Court notes that its
dismissal orders already contained findings of factaedn writing.

I. New LR2308(): certificationof readiness. This provision moves the
date for the certification of readiness and requires that the parties
instead certify at the pretrial conference or docket call on a court form.

The Cour t 6Eie Coarsdoas m& eppose this change and
will provide a form if such provision is adopted by the Supreme Court.

. New LR 2308K)( 1) , whi ch | engt hens t he

provision for trial.

The Cour t dTde (R@wtdpes mosoppose the new extansio
of time limits for trial becaus¢his section is discretionanhut the

Court strongly opposest he r emov al of the | ang
beyond the <control of Théh@ourtpiar ti es

concerned that without this sentence, current casefatie meaning
of A g o o Will reqaite ghe @urt to grant extensions in most
cases, thus practically moving the time to trial3y 45, and 60 days
in most cases where an extension is requested.

2. LOPD Proposed Changes Not Opposed by the Court
LOPDOGSsS pr opos e dculated am Septeamba@Be20E/. C |
SeeExhibit 65, L OP D06 s & €CMQ GhamngesThe Court does not

oppose the following changes:

a. Proposed Changes to LEB8(B} entirely removeshat subsection.

The Cour t 6%he BRoars goesnneteoppose removing (B),
becausethat sectionis no longer relevantThe Special and New
Calendars were joined when the Special Calendar cases weghtorou

to disposition. A | | cases ar e now ,®n atnkde

A

although t he Sec oAddinistlatvd20k6 Oldr Di st r

joiningthetwoca# ndar s all ows a party to
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to have a older casethat becomes activproceed on the Special
Calendar, no one has done so to daghould the Supreme Court
adopt this provision, the Court will issue an amendddinistrative
Order.

b. Proposed Changes to LRP8B)(2)(d) ° additional language
requirest h e DA 06 $o0 ceanifyfthatctlee fite has updated and
correcedcontact information for all witnesses and victims.

The Cour t 6Ee Coarsnotesnttsaklocatingitnesss and

victims continues to be a problef@ases stilinolle or are dismissed

prior to trial b e c a wdeatethb witneBsPO s Of f
victim. The Court thus does not oppose amyditional efforts to

encourage the continued contact with wises and victims.

c. Proposed Changes to LE®P8D)(1)(last sentence) additional
provision that requires the State to provide all mandated disclosures,
including scientific evidence, at its initial disclosure deadline for cases
that arenot indicted witlin the 6Gday time frame.

The Court 6 $he Raud pgreess thator cases brought
outside the 6@lay ti me | i mit, t he fulyAds Of
investigated its case, because it contvadien that case isidicted or

boundo v e r . T h e rdtaadsthat tbisprovsiod i primarily

aimed atdrugcasédse cause the DAGs Office so
the drug tests conducted prior to indicting the case; the Court has seen
instances where the drugs, once tested, result in the case being
dismisseld after the defendant has been on conditions of release for
significantamount of time. The Court does not therefore oppose the

I ncl usion of LOPDGsSs provision, howe
some sort of exception written into the provision that allows(Ipr

later disclosure of evidence that was not obtainable pridnd initial
disclosuresor (2inewo evidence that arises
the case.

® The LOPD has raumbered the rule provisions after the proposedidale
of (B). The Court refers tthe numbesg found in the current version of the
CMO where possible.

73



d.

Proposed Changes to LEBP8(D)(2): additional sentence that reads
fiPrivacy interests alone, abg a finding that a safety risk exists, shall
not ordinarily establish good cause for hhblding contact

i nformation. o

The Court 6%he Bars goesnroteoppe this provision
except that the Cousuggestadditionallanguage be included to also
exempt the contact information for child victims.

Proposed Changes to LEBDJE)(4): addition of 5502(B) reference.

The Cour t 0This $eply primgs she CMO provisionato
parity with the section describing tH& a ¢ des@osure e@quirements
and thus the Court does not oppose the revision.

New Subsection forLR2-308G)(6)(a)(i) and (ii): lengthensthe
Afextension of timeo provision.

The Cour t o6This iRsuss@amialg stmilar to what the State
IS proposing in its changes; it allsvior longer extensions for track 2
and 3 caseslhe Court does not generally oppose an increase in the
extension of time provisions as that is discretiondhe Courtdoes
oppose section (b) in that same sectjoecausethe included
language is mandatpin nature, overbroad, and could result in a large
number of 9eday extensions.

New LR2-308G): scheduling forcase in which a defendant is
detained under-809.

The Cour t O6The CRetggnerallysdees not oppose including
a provision in he CMO outlining expedited trials for defendants
detained pursuant to Rufe409. It also does not oppose including a
provision that states a defendant shall be released from custody if the
trial is not commenced within the specified trial periddR2-
308(G)(3)). However, the Court does not believe the specific proposal
outlined by LOPD is workable, both because of the included deadlines
and because that section conflicts with the Scheduling Order
provisions already found in the CMO. The Court imatudedits own
proposal on this subject artbesnot object to its proposal being
expanded to include a provision specifying defendants release if the
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case does not go to trial within the time specified in the Scheduling
Order.

h. Proposed Changes to LRP8H)(8): alters the language about
continuing at least one case on a previous Scheduling Order.

The Court dTsheReGopuorntsedoes not beli ev
substantially alters what is currently contained in the CMO and thus
does not oppose tmew langiage.

I. Proposed Changes to LRR®8() and (M} revisesthe assignment to
calendar provisions.

The Cour t oThe CRuetsigeonotogpose the revisions to this
section becausthe revisions reflect that there is only one calendar
now that the Speal and New Calendars have been joined.

]. Proposed Changes to LRB®8N): removethe requirement that the
Court submit a monthly statistical report.

The Cour t 6 §he Raud goesnnsteoppose this revision
becausgin practical terms, it has alreathgen revised. The Court
submits reports to the Supreme Court at its request and remains
obligated to continue to do so becatise Supreme Court is its court

of superintending control.

3. DA Proposed Change®©pposed by the Court

The Court opposestheremai ng changes outlined
Office. The Court addresses its opposition below.

a. Proposed Changes to LEBDJA): removesthat language that reads,
Abut only to the extent they do not

The C oRegpdangesThe Court ndes thatwhile the Harper
language has been modifiedlia Mier, there still exists case law that
is in conflict with the language in the CMO, especially in the area of
the granting of continuancethe suppression olost or destroyed
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evidence and speedyrial.l° In each of these areas, the common law

requires a showing of prejudice in order to obtain a remedy for
violation of orders or deadlines. T
necessary in order to provide the Court with authority to depart from

the stricture of sanctions analysis in other contexts.

In practice, the Court foAppeals thus far has read LFR320 8 6 s
A ¢ o n flanguage narrowly.See e.q. State v. Seigling 2017
NMCA-0 3 5, 392 B8iveA dhat a2 Guprénie Court has
specifically artculated in the local rule théthe provisions of the rule
and prior case law should be reconcihetere possibleseelR2-
400(A) (2014) , we § nse eof Iroga@ strokéshire rul
discussing sanctions to allow for the continued application
of Harperto the sanction to which it applies, rather than
intendingHarperé upending in only the Second Judicial Distiac).
The Court believeshowever, thathis languagé giving precedence

to the narrowerrule found in the CMOover thebroadercommon
lawd continues to be necessary to ensure the Court is permitted to
effectively move cases through the systamd test the efficacy of the
system Of all of the changes proposed, the Court opposes this
provision and thehanges td.R2-30§(l) the most strongly.

b. Promsed Changes to LRZ8D)(2) (in part)and(D)(4): removedhe
updated contadghformation requirement, relocates the requirentent
the contining duty section, and expants time for continuing duty
to 10 days.

The Cd®Responsess previously odined in this memorandum,
one of the main barriers to effective CMO implementation and
moving cases forward continues to |

0 See e.g., State voites 1999NMSC-010, T 10, 127 N.M. 20 (requiring
the trial court to consider the prejudice to the movant when exercising its
discretion to grant a continuanc&yate v. Chouinardl98ENMSC-096, 11

11, 23, 96 N.M. 658 (requiring a defendant to estabtist he was
prejudiced in order for the destruction of evidence to be sanction&idee;

v. Montoya2011:NMCA- 074,9 11, 150 N.M. 415 (noting that a defendant
might show a speedy trial violation without showing prejudice provided that
the remaining fetors weigh heavily in his favor).
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It s Wi tnesses, of t en because those

Court therefore opposes any effdo remove provisions aimed at
ensuri ng tntmeed diartswithc witnessedhe Court
further opposesthe extension of the time limit for continued
disclosure from 5 to 10 daws it asserts five business days should be
sufficient to disclose atitional evidence, especiallgs much of this
evidence is digital in nature.

. Proposed Changes to LR8()(1): changeghe sanctions section
from mandatory to discretionary.

The C®&esponsbWhile the Court generally agrees wifforts

to increase judicial discretion, this is one area in which the Criminal
Judges believe maatory language is necessafyne Court strongly
opposes this change.

First, requiring the judges to impose sanctions hpsnsure some
uniformity between divisionsand judged while each judge may
choose a different sanction depending on the circumstances in that
individual caseand what is appropriate under the facts of that specific
case the parties know that if they violate the provisions in the CMO
somesanctionwill be imposel by the CourtThis knowledgé that

the Court will be required to impose a sandigorovidesa powerful
incentive for parties toamply with the CMO provisionsSecond, as
discussed previously in this memorandum, there is still case law that
discourages the imposition of sanctions and which encosirtge
granting of continuance®y making sanctions mandatory, sanctions
under the CMO are at least somewhat isolated from that language.

The Court does note that it does not oppose reinstatimeg t
discretionary language for sarmris at the arraignment stagehis
provision was alterechithe last revision to the CMOheimposition

of sanctionsis most important after the Scheduling Order is entered,;
the further alonghe casgethe more importarthe sanctions provisions
become to ensurthe case moves forward to tridlloreover, because

a Scheduling Order is enteredter a hearing, the parties have had
ample time to make arguments as to appriogpdaadlinesOnce those
deadlines are enteredig imperative that the Court be required to
enforce the deadlines, absent an extension under the Rule.
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d. Proposed Changes to LE®8()(4) and (1)(4)(b) addslanguage to
the dismissal prasion to make it also applw prohbit a party from
calling a wtness or introducing evidenceemoveghe fiextraordinarg
language,and requires he Court to consider a
prejudice to the moving party, and the availability of lesser sanctions.

The Cd&ResponsaThese revisions, taken togethsrgnficantly

reduce the ability of th€ourtto impose meaningful sanctiorfarst,

the last revision to the CMO was not intended to addhesexclusion

of evidence or a witnes®uring the last revision to the CMO, the

DAG6s Of fi ce asitaged a fewsion tlaah rdquiresatise g

Court to consider the dangerousness of a defendant to theuroiyim

before dismissingThe argument was that dismisgaleven without

prejudicé could put the community at riskThe counterpoint was

two-fold: (1) defendars should notremain in custody or on
conditions of releasbe e cause of the DAGs Office
with its constitutional and statutory obligations regarding discovery

and (2) theDA 6 s @dnfrois ¢he flow of every cause, because it
determine when to arres{in the Secondudicial District all arrest
warrants must be appandowhendo indigtort he D/Z
file an information.

Thus, the Supreme Court adopted what wasrdgally a compromise.

The rule prohibits the Court from dismissing cases in certain
circumstance but alsor ecogni zes t hat It S n
responsibilityto comply with its obligationsThus, the Court has to

consider both the dangerousness & tlefendant to the community

and also whether the faile to comply is caused by extraordinary
circumstances to the padtwewsl d The et
again prohibit the Court frormposing meaningful sanctions when a

party arge s t hat bhe bapreess, O Aunder
Aschedulceg sg @n fr Idadureltotcengly with deadhines

Second, t he Court notes that t he ¢
revisions would likely result in many more financial fines againgt bo

attorneys and their officeas that would be the only meaningful

sanction left for the Court to implement.
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Third, theSt at euéded ravigiapwould limitt he Cour t 6 s s an
authority even beyond what is already recognized in case ldw in
Mier. The Supreme Court explained:

As a reviewing court, we cannot attempt to precisely
delineatehow trial courtsareto exercisetheir discretionary
authorityin the varied casesover which they must preside.
Similarly, we cannot secondguess our courts®o
determinationssto how their discretionaryauthorityis best
exercised.

More critically, trial courts shoulder the significant and
important  responsibility of ensuring the efficient
administration of justice in the matters over which they
preside, and it is our obligation to support them in fulfilling
this responsibility. The judiciary, like the other-equal
branches of our state goverent, ultimately serves the
people of New Mexico. No one is welerved not
defendants, not victims, not prosecutors, not courts, and
certainly not the citizens of New Mexi@dy a system of
justice where cases needlessly languish in some obscure
netherworldbecause one or both of the parties lack the will
or capacity to comply with basic discovery deadlines, and
courts are either reluctant to impose meaningful sanctions
because they fear the prospect of reversal on appeal or have
not taken sufficient respoitdity for ensuring the swift and
efficient administration of justice. The truth of this assertion
iIs borne out quite plainly by the failedcord of those
jurisdictions where a culture of delay has been permitted to
flourish.

As one court explaned, [o]n occasionthe district court may
needto suppresevidencethatdid not complywith discovery
ordersto maintain the integrity and scheduleof the court
eventhoughthe defendantmay not be prejudiced.What is
embodiedin this observationis a view we have always
embracedWhetherit is properto excludea witnessis not a
simple choice easily resolvedby referenceto some basic
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judicial arithmetic. The question requires our courts to
navigate an array of concerns and toexercise their
discretionay powerwith practicalwisdomandduecare.

State v. Le Mier 201ZNMSC-017, 11 17, 18, 21 (internal
quotation marks and citations omitted).

. Proposed Change to LRBD8(N): requiresthe district court to submit

a quarterly report to the Supreme Court idfgimg the number of
sanctions imposed, the nature of each violation, and the specific
sanction.

The C&esponseéThe Court opposes this addition but requests

that if the Supreme Court adtspthis revision, the rulalso requirs

LOPD and Qffibedo aBdAfite such a report. The Court notes

that 1t should be no more difficult
a report than the Court. And, if the Supreme Court decides such a

report is necessary, it coughsuremore accurate reporting byoss

comparing reports from LOPD, the DA, and the Court.

The Court has spent many hours res
investigation has found that even those few cases given as examples

by the DA were often incomplete or misleadini/hile the Court

believes the justice partners should work together and refrain from

public finger-pointing, any such criticisms should be backed by full

and compl ete statistics.

4. LOPD Proposed Changes Opposed by the Court

. Proposed Change to LR3DB(C)(2): institutesa 48hour prior to
arraignmentertification deadline.

The Cour t twhileRhe Squtcagreses with the apparent aim
of this provisiord moving up the time for the prosecution to revie
evidence in its possessidrsuch a provision is probably unworkable,
given theexistingdeadline for arraignment.

. Proposed Change to LRID8D)(1): institutesa 48hour prior to
arraignment deadline for providing discovery.
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The Court 6lsherReGgpwrntsehas not opposed
revised provisionwhich sets fah different deadlines. Aough the
Courtmaintains thaho CMO revisions are necessariy,revisions are
made,gi ven t he St at en@Gsisting [atanbdisdovety y t
deadline,it is notr eal i sti ¢c to require th
discovery prior to arraignmentVhile the Court hopes the difficulties
with obtaining andsharing discovery lessenas t he DAG s Of
institutes its internal changet h e DAG s Of fcanwcoe curr
compl y wi t hmote lstengebhpfoBd3dideadlinefor those

cases brought within theOdday or 60day deadlinesHowever, the

Court does not oppose such a deadline for those cases brought outside

of the 60day timeline.

n

0]
e C

New LR2-308D)(2) and (3) requiresthe district court to make a
sanctions determinatiomat arraignment and establish rebuttable
presumption for missing audio and video recordings.

The Cour t 6The (RBetsopposesstieepeoposedorovisions

in the CMO for two reasongirst, the language is mandatory in
nature The Courtdoes not support new language that curtpil$icial
discretion.Second, most Criminal Judges do not consider sanctions
based on a failure to disclose at arraignment; instead, most judges set
such motions for a later hearing in front of the assigned judge or
consider such motionat the SchedulingConference Arraignment

days are already heddicoften involving the arraignmeérof 50 or

more defendands with many defendants waiting in the courtroom. In
additon,as per an agreement with both I
the Court also hold®retrial Sevices violation hearings prior to its
arraignment docket. All of this must occur prior to 12:00 lpecause

of transport issuesMost judges therefore prefer to only address
conditions of release during these crowded mornifigs. setting of
these hearingat a later date also provides both sides the opportunity
to carefully consider and argue the issudly review what discovery

has been provided, and specifically identify any missing any evidence

subject to disclosure.

. Proposed Changes kdR2-308(G)(3)(a)and (b): reviseshe language
aboutcase track assignment and a@dprovision prohibiting a case
frombeingplacedn Track 3 over a defendant
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The Cour t &sThe Rerrem drangework for case track
assignment is working; the Court therefore opposes any substantive
changes to that frameworklhe Courtfurther opposesa requirement

restricting assigme nt t o track 3 oveéecause def en
certain cases for example, a complicated whitellar case involving

a significant number of witnesses and/or multiple experts and/or
thousand of pages of discovedyrequirea longer timele to prepare

for trial. While the Court has offered its own limit on Track 3 cases
(prohibiting a case fromding set past one (1) year ifdefendant

continues to be held pursuant tal89 absent a regst from defense
counsel ), t he Crewognizesidat spmeacagsessmayd | 1 mi
take up to a year to be prepared fortrial The Court 6s propo
Is based orconsiderable experience that very few cases require more

than a year.

. Proposed Changes tbhR2-308G)(6), and new (b) requiresthe
district court to gant an independent extension of up to 90 days for
scientific evidence.

The Court 6 §he Raud ppposasethis revision as it is
mandatory in natre, overbroad, and confusirigappears t@ermit an
inevitably common 9@day extension for a varietyof reasons
(investigation, evaluation, and rehal}, whichwill lead to witnesses
being disclosed extremely close to the trial date. This will therefore
lead to additional requests for extensgwof time under lie other
extension provisions, becautte opposing partyill claim that they
have not had time to review the reports of or interview the witnesses
that arecential to the scientific evidence. Tt&ourt woud have little
choice but tayrant the additional extension and may also haveaotg

a trial extension. lappears that this provision could addnthsto the
Scheduling Order dates and make the grantingialf ¢continuances
more common. The Court opposes any provisions that sadd
substatial time bringing a cast trial. The Court also notehat the
issue of scientific evidence can,kend already isaddressed at the
Scheduling Conference andrcform the basis for assigning the case
to a longer track assignment.

New LR2-308(F)(1) through (5)setsup a variety of requirements for
pretrial witness interviews.
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The Cour t 6TFhe Goarshpsoagreed not to oppose the DA

Of ficeds provi si ons repmetrial bwitnesshi n g a
interviews.The Court does not take any position on the time limits for
requesting interviews so loras the judges are free to make shorter
deadlines within their Scheduling C
seem unnecessarily complicated and set up presumptionsrthahé

discretion of judges.

. New LR2-308G): setsup scheduling requirements for fdedants
detained pursuant tc4009.

The Court odlsheReCsopuonseopposes LOPDOGs
(with the exception of (G) (3)6s pr
released if trial is not commeratdy the scheduled trial datelhe

Court beliees that the deadlines outlined therein are somewhat
unrealistic and prefers uniform scheduling deadlines for Scheduling

Orders found in the other track¥he Court has offered its own

proposed language for expediting trial for defendants detained
pursuanto 5-409.

. Proposed Changes to LR3P8()(3)(a) and (c) removegeprimand by
the udge as a sanction and includespresumption against fining
individual attorneys.

The Court 6 3he Raud ppposssethese revisions again
because they seek to linpudicial discretion and limithe availability

of sanctions.This is especially trugegardingLOPD, becausehe

Court has limitedavailablesanctionsto apply if adefendant fails to

comply with CMO provisionsFor example, in many instances the

Court @annot impose eotusion as a sanction teuse to do so would
violatethed e f e n doastitati@nad rights. Similarlydismissals not

an availableremedy o ensur e defense counsel 0
CMO. Criminal and civil contempédre not practicallyeasible because

the new contempt rul es require the
contemp and additional hearingsanunwieldy proces view of the

other time constraints in the CM@nly limited sanctions remain

The Court believes it is imperative thsanctions are available to

ensure that both parties comply with (D10 deadlines.
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Proposed Changes to LEBP8(J): reviseghe certification of readiness
for trial.

The Cour t dAswritere cemfication ef readiness is required
of the partiespral certification is not useful on appeal. Moreover, it is
t he Cour t 6 sthatL®RDetogstheawitlltherCgurt, already
agreed not t o Offipepwmosed revisiens [ Ahiss
section.

Proposed Changes to LRP8K)(1) and new (3) removesthe
Abeyond the control of the parties
extension provision.

The Court 6 3he Baud 5 consemed that without this
sentence, current case | aw on the
require the Court to grant extensiansmost cases. The Court notes

that LOPD proposedo include definitions of figood cause and
fiexceptional circumstanced whi ch woul d cheear up
Court, however,cannot agee with the proposedefinitions because

they appear toonflict withcasel aw on t he meaning of
and Afexcepti onaldeafised inccasamdav@ hothe s
criminal and civil law.While the Court is comfortable with the CMO

creating new, pilot processes outside of existing casetdagnsure

thatcases are efficiently and fairly brought t@l, it does not believe

it is necessary fahe CMOto changdong-standing legal definitions.

84



